WATER CODE

CHAPTER 58 ¢

H. B. No. 343

An Act adopting the Water Code, a formal revision of the general and permanent
statutes relating to water rights, water development, water quality control,
river compacts, and general law districts; repealing the statutes replaced
by the code; and declaring an emergency.

Be it enacted by the Legislature of the State of Texas:

Section 1. Adoption of Code. The Water Code is adopted to read as
follows:

TEXAS WATER CODE
TITLE 1. GENERAL PROVISIONS

CHAPTER 1. GENERAL PROVISIONS
SUBCHAPTER A. PURPOSE AND POLICY

Section 1.001. Purpose of Code

(a) This code is enacted as a part of the state’s continuing statutory
revision program, begun by the Texas Legislative Council in 1963 as di-
rected by the legislature in Chapter 448, Acts of the 58th Legislature,
Regular Session, 1963 (Article 5429b—1, Vernon's Texas Civil Statutes).
The program contemplates a topic-by-topic revision of the state’s general
and permanent statute law without substantive change.

(b) Consistent with the objectives of the statutory revision program,
the purpose of this code is to make the general and permanent water law
more accessible and understandable, by:

(1) rearranging the statutes into a more logical order;

(2) employing a format and numbering system designed to facili-
tate citation of the law and to accommodate future expansion of the
law;

(3) eliminating repealed, duplicative, unconstitutional, expired, ex-
ecuted, and other ineffective provisions; and

(4) restating the law in modern American English to the greatest
extent possible,

(c) This restatement shall not in any way make any changes in the
substantive laws of the State of Texas.

(d) Laws of a local or special nature, such as statutes creating various
kinds of conservation and reclamation districts, are not included in, or
4. V.T.C.A. Water Code.
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affected by, this code. The legislature believes that persons interested in
these local and special laws may rely on the session laws and on compila-
tions of these laws. (New.)

§ 1.002. Construction of Code

The Code Construction Act (Article 5429b—2, Vernon’s Texas Civil Stat-
utes) applies to the construction of each provision in this code, except as
otherwise expressly provided by this code. (New.)

§ 1.003. Public Policy

It is the public policy of the state to provide for the conservation and
development of the state's natural resources, including:

(1) the control, storage, preservation, and distribution of lhe
state’s storm and flood waters and the waters of its rivers and
streams for irrigation, power, and other useful purposes;

{2) the reclamation and irrigation of the state’s arid, semiarid,
and other land needing irrigation;

(3) the reclamation and drainage of the state’s overflowed land
and other land needing drainage;

(4) the conservation and development of its forest, water, and hy-
droelectric power; and

(5) the navigation of the state's inland and coastal waters. (R.S. Art.
7466.)

[Sections 1.04-1.10 reserved for expansion]

SUBCHAPTER B. DEFINITIONS

Section 1.011. Measurement of Flowing Water

(a) A cubic foot per second is the quantity of water that will pass
through an area of one square foot in one second when flowing at an
average speed of one foot per second. (R.S. Art. 7540.)

(b) The cubic foot per second is the standard unit for measuring flow-
ing water for the purpose of distributing water for beneficial uses. (R.S.
Art. 7538.)

§ 1.012, Measurement of Standing Water

{a) An acre-foot is the quantity of water required to cover one acre
one foot deep. (R.S. Art. 7541.)

(b) The acre-foot is the standard unit for measuring the volume of
static water. (R.S. Art. 7539.)
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TITLE 2. STATE WATER ADMINISTRATION
SUBTITLE A. WATER RIGHTS

CHAPTER 5. WATER RIGHTS

SUBCHAPTER A. GENERAL PROVISIONS

Section 5.001. Vested Rights Not Affected

(a) Nothing in this code affects vested private rights to the use of wa.
ter, except to the extent that provisions of Subchapter G of this chapter
might affect these rights. (R.S. Arts. 7469, 7620.)

(b) This code does not recognize any riparian right in the owner of
any land the title to which passed out of the State of Texas after July 1,
1895. (R.S. Art. 7619.)

§ 5.002. Definitions

In this chapter and in Chapter 6 of this code, unless the context requires
a different definition:

(1) “commission” means the Texas Water Rights Commission;

(2) “board” means the Texas Water Development Board; (R.S.
Art, 7477, Sec. 2, as amended.)

(3) “beneficial use” means use of the amount of water which is
economically necessary for a purpose authorized by this chapter,
when reasonable intelligence and reasonable diligence are used in
applying the water to that purpose; (R.S. Art. 7476.)

(4) “water right” means a right acquired under the laws of this
state to impound, divert, or use state water; and (R.S. Art. 7542, sen. 1;
60th Legis., Ch. 45, Sec. 2 (part).)

(5) “appropriator’” means a person who has made beneficial use of
any water, in a lawful manner, under the provisions of any act of the
legislature before the enactment of Chapter 171, General Laws, Acts
of the 33rd Legislature, 1913, as amended, and who has filed with the
State Board of Water Engineers a record of his appropriation as re-
quired by the 1913 act, as amended; or a person who makes or has
made beneficial use of any water within the l!imitations of a permit
lawfully issued by the Texas Water Rights Commission or one of its
predecessors. (R.S. Art. 7473 (part).)

§ 5.003. Streams that Form Boundaries Included

This chapter applies to all streams or other sources of water supply
lying upon or forming a part of the boundaries of this state. (R.S. Art.
7618.)

§ 5.004. Commission to Receive Certified Copies of Judgments, Etc.
When any court of record renders a judgment, decree, or order affect-

ing the title to any water right, claim, appropriation, or irrigation facili-

ty, or affecting any matter over which the commission is given supervi-

112



WATER CODE Ch. 58
Water § 5.023

sion by law, the clerk of the court shall immediately transmit to the com-
mission a certified copy of the judgment, decree, or order. (R.S. Art.
7513.)

§ 5.005. Applicability to Works under Federal Reclamation Act

This chapter applies to the construction, maintenance, and operation of
irrigation works constructed in this state under the Federal Reclamation
Act, as amended (43 U.S.C. Sec. 371 et seq.), to the extent that this chap-
ter is not inconsistent with the federal act or the regulations made under
that act by the secretary of the interior. (R.S. Art. 7588.)

[Sections 5.006-5.020 reserved for expansion]

SUBCHAPTER B. RIGHTS IN STATE WATER

Section 5.021. State Water

(a) The water of the ordinary flow, underflow, and tides of every flow-
ing river, natural stream, and lake, and of every bay or arm of the Gulf
of Mexico, and the storm water, floodwater, and rainwater of every river,
natural stream, canyon, ravine, depression, and watershed in the state is
the property of the state.

(b) Water which is imported from any source outside the boundaries
of the state for use in the state and which is transported through the
beds and banks of any navigable stream within the state or by utilizing
any facilities owned or operated by the state is the property of the state.
(R.S. Art. 7467, Subsec. (a) (part), (b), as amended.)

§ 5.022, Acquisition of Right to Use State Water

The right to the use of state water may be acquired by appropriation in
the manner and for the purposes provided in this chapter, When the
right to use state water is lawfully acquired, it may be taken or diverted
{rom its natural channel, (R.S. Art. 7467, Subsec. (a) (part), as amended.)

§ 5.023. Purposes for which Water May Be Appropriated

(a) State water may be appropriated, stored, or diverted for:

(1) domestic and municipal uses, including water for sustaining
human life and the life of domestic animals;

(2) industrial uses, being processes designed to convert materials
of a lower order of value into forms having greater usability and
commercial value, including the development of power by means oth-
er than hydroelectric;

(3) irrigation;

(4) mining and recovery of minerals;

(5) hydroelectric power;

(6) navigation;

(7) recreation and pleasure;

(8) stock raising;

(9) public parks; and

(10) game preserves. (R.S. Art. 7470 (part), as amended; R.S.

Art. 7468 (part), as amended.)
(b) State water also may be stored or diverted for any other beneficial
use. (R.S. Art. 7468 (part), as amended.)
1 Tex Sess L ‘71 Bd Vol —8 113
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(¢) Unappropriated storm water and floodwater may be appropriated
to recharge underground freshwater bearing sands and aquifers in the
portion of the Edwards underground reservoir located within Kinney,
Uvalde, Medina, Bexar, Comal, and Hays counties if it can be established
by expert testimony that an unreasonable loss of state water will not oc-
cur and that the water can be withdrawn at a later time for application
to a beneficial use. The normal or ordinary flow of a stream or water-
course may never be appropriated, diverted, or used by a permittee for
this recharge purpose. (R.S, Art. 7470 (part), as amended.)

(d) When it is put or allowed to sink into the ground, water appropri-
ated under Subsection (b) of this section loses its character and classifi-
cation as storm water or floodwater and is considered percolating
groundwater. (R.S. Art. 7470 (part), as amended.)

{e) The amount of water appropriated for each purpose mentioned in
this section shall be specifically appropriated for that purpose, subject to
the preferences prescribed in Section 5.024 of this code. (R.S. Art. 7470
(part), as amended.)

(f) The water of any arm, inlet, or bay of the Gulf of Mexico may be
changed from salt water to sweet or fresh water and held or stored by
dams, dikes, or other structures, and may be taken or diverted for any
purpose authorized by this chapter. (R.S. Art. 7468 (part).)

§ 5.024. Appropriation: Preferences

In order to conserve and properly utilize state water, the public welfare
requires not only recognition of beneficial uses but also a constructive
public policy regarding the preferences between these uses; and it is
therefore declared to be the public policy of this state that, in appropriat-
ing state water, preference shall be given to the following uses in the or-
der named:

(1) domestic and municipal uses, including water for sustaining
human life and the life of domestic animals;

(2) industrial uses, being processes designed to convert materials
of a lower order of value into forms having greater usability and
commercial value, including the development of power by means oth-
er than hydroelectric;

(8) irrigation;

(4) mining and recovery of minerals;

(5) hydroelectric power;

(6) navigation;

(7) recreation and pleasure; and

(8) other beneficial uses. (R.S. Art. 7471, as amended.)

§ 5.025. Scope of Appropriative Right

A right to use state water under a permit or a certified filing is limited
not only to the amount specifically appropriated but also to the amount
which is being or can be beneficially used for the purposes specified in
the appropriation, and all water not so used is considered not appropriat-
ed. (R.S. Art. 7543; Art. 7542, sen. 2.)

§ 5.026. Perfection of an Appropriation

No right to appropriate water is perfected unless the water has been
beneficially used for a purpose stated in the original declaration of inten-
tion to appropriate water or stated in a permit issued by the commission
or one of its predecessors. (R.S. Art. 7473 (part).)
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§ 5.027. Rights between Appropriators

As between appropriators, the first in time is the first in right. (R.S.
Art. 7472 (part), as amended.)

§ 5.028. Exception

Any appropriation made after May 17, 1931, for any purpose other than
domestic or municipal use, is subject to the right of any city or town to
make further appropriations of the water for domestic or municipal use
without paying for the water. However, this section does not apply to
any stream which constitutes or defines the international boundary be-
tween the United States of America and the Republic of Mexico. (R.S.
Art. 7472 (part), as amended; 42nd Legis., Ch, 128, Sec. 6.)

§ 5.029. Title to Appropriation by Limitation

When an appropriator from a source of water supply has used water
under the terms of a certified filing or a permit for a period of three
years, he acquires title to his appropriation by limitation against any oth-
er claimant of water from the same source of water supply and against
any riparian owner on the same source of water supply. (R.S. Art. 7592.)

§ 5.030. Forfeiture of Appropriation

If any lawful appropriation or use of state water is wilfully abandoned
during any three successive years, the right to use the water is forfeited
and the water is again subject to appropriation. (R.S. Art. 7544.)

§ 5.031. Annual Report

(a) Not later than March 1 of every year, every person who takes wa-
ter during the preceding calendar year from a stream or reservoir shall
submit a written report to the commission on a form prescribed by the
commission. The report shall contain all information required by the
commission to aid in administering the water law and in making invento-
ry of the state's water resources. However, with the exception of public
utilities and political subdivisions which furnish water for municipal
uses, no report is required of persons who take water solely for domestic
or livestock purposes. (R.S. Art. 7612, as amended.)

(b) A person who fails to file an annual report with the commission as
required by this section is liable to a penalty of $25, plus $1 per day for
each day he fails to file the statement after March 1. However, the max-
imum penalty under this section is $150. The state may sue to recover
the penalty. (39th Legis., Ch. 136, Sec. 6, as amended.)

§ 5.032. Records

(a) A person who owns and operates a system of waterworks used for
a purpose authorized by this code shall keep a detailed record of daily op-
erations so that the quantity of water taken or diverted each calendar
year can be determined.

(b) If the water is used for irrigation, the record must show the num-
ber of acres irrigated, the character of the crops grown, and the yield per
acre. No survey is required to determine the exact number of acres irri-
gated. (R.S. Art. 7611.)
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§ 5.033. Eminent Domain

The right to take water necessary for domestic and municipal supply
purposes is primary and fundamental, and the right to recover from other
uses water which is essential to domestic and municipal supply purposes
is paramount and unquestioned in the policy of the state. All politicai
subdivisions of the state and constitutional governmental agencies exer-
cising delegated legislative powers have the power of eminent domain, to
be exercised as provided by law, for domestic, municipal, and manufac-
turing uses, and for other purposes authorized by this code, including the
irrigation of lands for all requirements of agricultural employment,
(42nd Legis., Ch. 128, Sec. 3.)

§ 5.034. Reservoir Site: Land and Rights-of-Way

An appropriator who is authorized to construct a dam or reservoir is
granted the right-of-way, not to exceed 100 feet wide, and the necessary
area for the site, over any public school land, university land, or asylum
land of this state, and the use of the rock, gravel, and timber on the site
and right-of-way for construction purposes, after paying compensation as
determined by the commission. An appropriator may acquire the reser-
voir site and rights-of-way over private land by contract. (R.S. Art,
7582.)

§ 5.035. Condemnation of Private Property

(a) An appropriator may obtain rights-of-way over private land and
may obtain the land necessary for pumping plants, intakes, headgates,
and storage reservoirs by condemnation.

(b) The party obtaining private property by condemnation shall cause
damages to be assessed and paid for as provided by the statutes of this
state relating to eminent domain.

(¢) If the party exercising the power granted by this section is not a
corporation, district, city, or town, he shall apply to the commission for
the condemnation.

(d) The commission shall investigate the proposed condemnation. Aft-
er its investigation the commission may give notice to the party owning
the land proposed to be condemned and hold a hearing on the proposed
condemnation.

(e) If after a hearing the commission determines that the condemna-
tion is necessary, the commission may institute condemnation proceedings
in the name of the State of T'exas for the use and benefit of the party
who applied for the condemnation and all others similarly situated.

(f) The parties at whose instance a condemnation suit is instituted
shall pay the costs of the suit and condemnation in proportion to the ben-
efits received by each party as fixed by the commission. Before using
any of the condemned rights or property, a party receiving the rights or
property shall pay the amount of costs fixed by the commission.

(g) If, after the costs of the condemnation proceedings have been paid,
a party seeks to take the benefits of the condemnation proceedings, he
shall apply to the commission for the benefits. The commission may
grant the application and fix the fees and charges to be paid by the ap-
plicant. (R.S. Art, 7583, as amended.)
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§ 5.036. Conserved or Stored Water: Supply Contract

(a) A person, association of persons, corporation, or water improve-
ment or irrigation district having in possession and control any storm
water, floodwater, or rainwater that is conserved or stored as authorized
by this chapter may contract to supply the water to any person, associa-
tion of persons, corporation, or water improvement or irrigation district
having the right to acquire use of the water,

(b) The price and terms of the contract shall be just and reasonable
and without diserimination; and the contract is subject to the same revi-
sion and control as provided in this code for other water rates and
charges. If any person uses the stored or conserved water without first
entering into a contract with the party that conserved or stored it, the
user shall pay for the use at a rate determined by the commission to be
just and reasonable, subject to court review as in other cases. (R.S. Art.
75417.)

§ 5.037. Water Suppliers: Rules and Regulations

Every person, association of persons, corporation, or irrigation district
conserving or supplying water for any of the purposes authorized by this
chapter shall make and publish reasonable rules and regulations relating
to:

(1) the method of supply;

(2) the use and distribution of the water; and

(3) the procedure for applying for the water and paying for it.
(R.S. Art. 75870.)

§ 5.038. Rights of Owners of Land Adjoining Canal, Etc.

(a) A person who owns or holds a possessory interest in land adjoin-
ing or contiguous to a canal, ditch, flume, lateral, dam, reservoir, or lake,
constructed and maintained under the provisions of this chapter, and who
has secured a right to the use of water in the canal, ditech, flume, lateral,
dam, reservoir, or lake, is entitled to be supplied from the canal, ditch,
flume, lateral, dam, reservoir, or lake with water for irrigation of the
land, and for mining, milling, manufacturing, development of power, and
stock raising, in accordance with the terms of his contract. (R.S. Art.
7565.)

(b) If the person, association of persons, or corporation owning or con-
trolling the water, and the person who owns or holds a possessory inter-
est in the adjoining land cannot agree on a price for a permanent water
right, or for the use of enough water for irrigation of the person’s land,
or for mining, milling, manufacturing, development of power, or stock
raising, then the party owning or controlling the water, if he has any wa-
ter not contracted to others, shall furnish the water necessary for these
purposes at reasonable and nondiscriminatory prices. (R.S. Art. 7556.)

§ 5.039. Distribution of Water During Shortage

(a) If a shortage of water in a water supply results from drouth, acci-
dent, or other cause, the water to be distributed shall be divided among
all customers pro rata, according to the amount each may be entitled to,
so that preference is given to no one and everyone suffers alike.

(b) Nothing in Subsection (a) of this section precludes the person, as-
sociation of persons, or corporation owning or controlling the water from
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supplying water to a person who has a prior vested right to the water un-
der the laws of this state. (R.S. Arts. 7557, 7558.)

§ 5.040. Permanent Water Right

(a) A permanent water right is an easement and passes with the title
to land.

(b) A written insirument conveying a permanent water right may be
recorded in the same manner as any other instrument relating to a con-
veyance of land.

(¢) The owner of a permanent water right is entitled to use water ac-
cording to the terms of his contract. If there is no contract, the owner is
entitled to use water at a just, reasonable, and nondiscriminatory price,
(R.S. Art. 7559.)

§ 5.041. Denial of Water: Complaint

(a) Any person cntitled to receive or use water from any canal, ditch,
flume, lateral, dam, reservoir, or lake, or from any conserved or stored
supply may present to the commission a written petition showing:

(1) that he is entitled to receive or use the water;

(2) that he is willing and able to pay a just and reasonable price
for the water;

(3) that the party owning or controlling the water supply has wa-
ter not contracted to others and available for the petitioner’s use;
and

(4) that the party owning or controlling the water supply fails or
refuses to supply the available water to the petitioner, or that the
price or rental demanded for the available water is not reasonable
and just, or is discriminatory.

(b) If the petition is accompanied by a deposit of $25, the commission
shall make a preliminary investigation of the complaint and determine
whether or not there is probable ground for the complaint. (R.S. Art
7560, sen. 1.)

(¢) If, after preliminary investigation, the commission determines that
probable grounds exist for the complaint, the commission shall enter an
order setting a time and place for a hearing on the petition.

(d) The commission may require the complainant to make an addition-
al deposit or execute a bond satisfactory to the commission, in an amount
fixed by the commission, conditioned on the payment of all costs of the
proceeding.

(e) At least 20 days before the date set for the hearing, the commis
sion shall transmit by registered mail a certified copy of the petition and
a certified copy of the hearing order to the person against whom the
complaint is made. (R.S. Art. 7561.)

(f) The commission shall hold a hearing on the complaint at the time
and place stated in the order. It may hear evidence orally or by affidavit
in support of or against the complaint, and it may hear arguments. On
completion of the hearing, the commission shall render a written deci-
sion. (R.S. Art. 7662.)

(g) If, after its preliminary investigation, the commission determines
that no probable ground exists for the complaint, the commission shall

dismiss the complaint. The commission may either return the deposit or
pay it into the state treasury. (R.S. Art, 7560, sen. 2.)
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§ 5.042. Delivering Water Down Banks and Beds

Under rules prescribed by the commission, a person, association of per-
sons, corporation, or water improvement or irrigation district supplying
stored or conserved water under contract as provided in this chapter may
use the bank and bed of any flowing natural stream in the state to con-
vey the water from the place of storage to the place of use, or to the di-
version plant of the appropriator., The commission shall prescribe rules
for this purpose. (R.S. Art., 7548, as amended.)

§ 5.043. Recordation of Conveyance of Irrigation Work

(a) A conveyance of a dit¢h, canal, or reservoir, or cther irrigation
work, or an interest in such an irrigation work must be executed and ac-
knowledged in the sume manner as a conveyance of real estate. Such a
conveyance must be recorded in the deed records of the county in which
the ditch, canal, or reservoir is located.

(b) If a conveyance of property covered by Subsection (a) of this sec-
tion is not made in the prescribed manner, it is null and void against sub-
sequent puvchasers in good faith and for valuable consideration. (R.S.
Art. 7571.)

§ 5.044. Roads and Highways

(a) An appropriator has the right to construct ditches, canals, or other
conveyances along or across all roads and highwayc necessary for the
construction of waterworks. Bridges, culverts, or siphons shall be con-
structed at all road and highway crossings as necessary to prevent any
impairment of the uses of the road or highway.

(b) If any public road, highway, or public bridge is located on the
ground necessary for a damsite, reservoir, or lake, the commissioners
court shall change the road and remove the bridge so that it does not in-
terfere with the construction of the proposed dam, reservoir, or lake.
The party desiring to construct the dam, reservoir, or lake shall pay the
expense of moving the bridge or roadway. (R.S. Art., 758b.)

§ 5.045. Ditches and Canals

An appropriator is entitled to construct ditches and canals along or
across any stream of water. (R.S. Art. 7586.)

§ 5.046. Return Unused Water

A person who takes or diverts w-’er from a running stream for the
purposes authorized by this code shall conduct surplus water back to the
stream from which it was taken if the water can be returned by gravity
flow and it is reasonably practicable to do so. (R.S. Art. 7579.)

§ 5.047. Failure to Fence

I_f a person, association of persons, corporation, or water improvement
or irrigation district that owns or controls a ditch, canal, reservoir, dam,
or lake does not keep it securely fenced, there is no cause of action
against the owner of livestock that trespass. (R.S. Art. 7593.)

§ 5.048. Cost of Maintaining Irrigation Ditch

(a) If an irrigation ditch is owned or used by two or more persons,
mutual or cooperative companies, or cor, orations, each party who has an
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interest in the ditch shall pay his proportionate share of the cost of oper.
ating and maintaining the ditch.

(b) If a person who owns a joint interest in a ditch refuses to do or to
pay for his proportionate share of the work that is reasonably necessary
for the proper maintenance and operation of the ditch, the other owners
may, after giving him 10 days’ written notice, proceed themselves to do
his share of the necessary work and 1ecover from him the reasonable ex-
pense or value of the work or labor performed. The action for the cost of
the work may be brought in any court having jurisdiction over the
amount in controversy. (R.S. Art. 75678.)

§ 5.049. Examination and Survey

A person may make any necessary examination and survey in order to
seleet the most advantageous sites for a reservoir and rights-of-way to be
used for any of the purposes authorized by this chapter; and for this
purpose a person may enter the land or water of any other person. (RS,
Art. 7580.)

§ 5.050. Tidewater Gates, Etc.

An appropriator authorized to take water for irrigation may, subject to
the laws of the United States and the regulations made under its authori-
ty, construct gates, or breakwaters, dams, or dikes with gates, in waters
wholly in this state, as necessary to prevent pollution of the fresh water
of any river, bayou, or stream due to the ebb and flow of the tides of the
Gulf of Mexico.

(b) The work shall be done in such a manner that navigation of vessels
on the stream is not obstructed; and where any gate is used, the appro-
priator shall at all times keep a competent person at the gate to allow
free navigation.

(¢) A dam, dike, or breakwater constructed under this section may not
be placed at any point except where Gulf tides ebb and flow, and may not
be constructed so as to obstruct the flow of fresh water to any appropria-
tor or riparian owner downstream. (R.S. Art. 7651.)

§ 5.051. Irrigation: Lien on Crops

(a) A person who constructs a ditch, canal, dam, lake, or reservoir for
the purpose of irrigation and who leases, rents, furnishes, or supplies wa-
ter to any person for irrigation, with or without a contract, has a prefer-
ence lien superior to every other lien on the irrigated crops. However,
when any irrigation district or conservation and reclamation district ob-
tains a water supply under contract with the United States, the board of
directors of the district, by resolution entered in its minutes, with the
consent of the secretary of the interior, may waive the preference lien in
whole or in part. (R.S. Art. 7596, as amended.)

(b) To enforce the lien, the lienholder has all the rights and remedies
prescribed by Articles 5222-5239, Revised Civil Statutes of Texas, 1925.
(R.S. Art. 7597.)

§ 5.052. Activities under the Federal Reclamation Act

The Secretary of the Interior of the United States is authorized to con-
duct any activities in this state necessary to perform his duties under the
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Federal Reclamation ..ct, as amended (43 U.S.C. Sec. 371 et seq.). (R.S.
Art, 75687.)

[Sect’ yns 5.063-5.080 reserved for expansion]

SUBCHAPTER C. UNLAWFUL USE, DIVERSION, WASTE, ETC.

Section 5.081. Unlawful Use of State Water

(a) No person may wilfully take, divert, or appropriate any state water
for any purpose without first complying with all applicable requirements
of this chapter.

(b) A person who violates any provision of this section is guilty of a
misdemeanor and upon conviction is punishable by a fine of not more
than $100 or by confinement in the county jail for not more than six
months or by both.

(¢) A person commits a separate offense ecach day he continues to take,
divert, or appropriate water in violation of this section.

(d) Possession of state water when the right to its use has not been
acquired according to the provisions of this chapter is prima facie evi-
dence of a violation of this section. (R.S. Art. 7520.)

§ 5.082, Unlawful Use: Civil Penalty

(a) A person who wilfully takes, diverts, or appropriates state water
without complying with the applicable requirements of this chapter is
also liable to a penalty of $100 per day for each day he continues the tak-
ing, diversion, or appropriation. (R.S. Art. 7521.)

(b) The state may recover the penalties preseribed in Subsection (a)
of this section by suit brought for that purpose in a court of competent
jurisdiction. (R.S. Art. 7522.)

§ 5.083. Other Unlawful Taking

(a) No person may wilfully open, close, change, or interfere with any
headgate or water box without lawful authority.

(b) No person may wilfully use water or conduct water through his
ditch or upon his land unless he is entitled to do so.

(¢) A person who violates any provision of this section is guilty of a
misdemeanor and upon conviction is punishable by a fine of not less than
$10 nor more than $1,000 or by confinement in the county jail for not
more than six months.

(d) The possession or use of water on his land by a person not entitled
to the water by the provisions of this code is prima facie evidence of a
violation of this section, (R.S. Art. 7575.)

§ 5.084. Sale of Permanent Water Right Without a Permit

(a) No person may sell or offer to sell a permanent water right unless
he has perfected a right to appropriate state water by a certified filing,
or unless he has obtained a permit from the commission, authorizing the
use of the water for the purposes for which the permanent water right is
conveyed.

(b) A person who violates Subsection (a) of this section is guilty of a
misdemeanor and upon conviction is punishable by a fine of not less than
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$100 nor more than $1,000 or by confinement in the county jail for not
more than one year or by both. (R.S. Art. 75564.)

§ 5.085. Interwatershed Transfers

(a) No person may take or divert any of the water of the ordinary
flow, underflow, or storm flow of any stream, watercourse, or watershed
in this state into any other natural stream, watercourse, or watershed to
the prejudice of any person or property situated within the watershed
from which the water is proposed to be taken or diverted. (R.S. Art.
7589.)

(b) No person may transfer water from one watershed to another with-
out first applying for and receiving a permit from the commission to do
so. Before issuing such a permit, the commission shall hold a hearing to
determine the rights that might be affected by the transfer. The commis-
sion shall give notice and hold the hearing in the manner prescribed by
its rules. (R.S. Art. 7590, as amended.)

(¢) A person who takes or diverts water in violation of this section is
guilty of a misdemeanor and upon conviction is punishable by a fine of
not less than $100 nor more than $500 or by confinement in the county
jail for not more than six months.

(d) A person commits a separate offense each day he continues to take
or divert water in violation of this section. (R.S. Art. 7591.)

§ 5.086. Overflow Caused by Diversion of Water

va) No person may divert or impound the natural flow of surface wa-
ters in this state, or permit a diversion or impounding by him to contin-
ue, in a manner that damages the property of another by the overflow of
the water diverted or impounded.

(b) A person whose property is injured by an overflow of water caused
by an unlawful diversion or impounding has remedies at law and in equity
and may recover damages occasioned by the overflow,

(¢) The prohibition of Subsection (a) of this section does not in any
way affect the construction and maintenance of levees and other im-
provements to control floods, overflows, and freshets in rivers, creeks,
and streams, or the construction of canals for conveying water for irriga-
tion or other purposes authorized by this code. However, this subsection
does not authorize any person to construct a canal, lateral canal, or ditch
that obstructs a river, creek, bayou, gully, slough, ditch, or other well-de-
fined natural drainage.

(d) Where gullies or sloughs have cut away or intersected the banks of
a river or creek to allow floodwaters from the river or creek to overflow
the land nearby, the owner of the flooded land may fill the mouth of the
gullies or sloughs up to the height of the adjoining banks of the river or
creek without liability to other property owners. (40th Legis., Ch. 56,
Sec. 1, as amended.)

§ 5.087. Diversion of Water on International Stream

(a) When storm water or floodwater is released from a dam or reser-
voir on an international stream, and the water is designated for use or
storage downstream by a specified user who is legally entitled to receive
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it, no other person may store, divert, appropriate, or use the water, or in-
terfere with its passage downstream. (55th Legis,, Ch. 241, Sec. 1, sen.
1.)

(b) The commission may make and enforce regulations and orders to
implement the provisions of this section, including regulations and orders
designed to:

(1) establish an orderly system for water releases and diversions,
in order to protect vested ights and to avoid the loss of released wa-
ter;

(2) prescribe the time that releases of water may begin and end;

(3) determine the proportionate quantities of the released water in
transit and the water that would have been flowing in the stream
without the addition of the released water;

(4) require each owncr or operator of a dam or reservoir on the
stream between the point of release and the point of destination to
allow free passage of the released water in transit; and

(5) establish other requirements the commission considers neces-
sary to effectuate the purposes of this section. (55th Legis., Ch. 241,

Sec. 1, sen. 2, 3.)

{¢) Orders made by the commission to effectuate its regulations under
this section need not be published, but the commission shall transmit a
copy of every such order by certified mail to each diverter of water and
to each reservoir owner on the stream between the point of release and
the point of destination of the released water, as shown by the records of
the commission. (55th Legis., Ch. 241, Sec. 1, sen. 4, 5.)

(d) A person who violates any provision of this section is guilty of a
misdemeanor and upon conviction is punishable by a fine of not more
than $100 or by confinement in the county jail for not more than six
months or by both. A person commits a separate offense each day he
continues to violate this section. (55th Legis., Ch. 241, Sec. 2.)

§ 5.088. Destruction of Waterworks

(a) No person may wilfully cut, dig, break down, destroy, or injure, or
open a gate, bank, embankment, or side of any ditch, canal, reservoir,
flume, tunnel or feeder, pump or machinery, building, structure, or other
work which is the property of another, or in which another owns an in-
terest, or which is lawfully possessed or being used by another, and
which is used for irrigation, milling, mining, manufacturing, the develop-
ment of power, domestic purposes, or stock raising, with intent to:

(1) maliciously injure a person, association, corporation, water im-
provement or irrigation district;
(2) gain advantage for himself; or

(3) take or steal water, or cause water to run out or waste out of
the ditch, canal, or reservoir, feeder, or flume for his own advantage,
or to the injury of a person lawfully entitled to the use of the water
or the use or management of the ditch, canal, tunnel, reservoir, feed-
er, flume, machine, structure, or other irrigation work.

(b) A person who violates any provision of this section is guilty of a
misdemeanor and upon conviction is punishable by a fine of not less than
$10 nor more than $1,000 or by confinement in the county jail for not
more than two years or by both. (R.S. Art. 7576.)
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§ 5.089. Johnson Grass or Russian Thistle

(a) No person who owns, leases, or operates a ditch, canal, or reser-
voir, or who cullivates land abutting a reservoir, ditch, flume, canal
wasteway, or lateral, may permit Johnson grass or Russian thistle to g
to seed on the waterway within 10 feet of the high-water line, if the wa.
terway crosses or lies on the land owned or controlled by him.

(b) A person who violales any provision of this section is guilty of a
misdemeanor and upon conviction is punishable by a fine of not less than
$25 nor more than $500 or by confinement in the county jail for not less
than 30 days nor more than six months or by both, (R.S. Art. 7598.)

(¢) The provisions of this section are not applicable in Tom Green,
Sterling, Irion, Schleicher, McCullough, Brewster, Menard, Maverick,
Kinney, Val Verde, and San Saba counties. (R.S. Art. 7699.)

§ 5.090. Polluting and Littering

(a) No person may deposit in any canal, lateral, reservoir, or lake,
used for a purpose named in this chapter, the carcass of any dead animal,
tin cans, discarded buckets or pails, garbage, ashes, baling or barbed
wire, earth, offal, or refuse of any character, or any other article which
might pollute the water or obstruct the flow of a canal or similar sirue-
ture.

(b) A person who violates any provision of this section is guilty of a
misdemeanor and upon conviction is punishable by a fine of not less than
$10 nor more than $100 or by confinement in the county jail for not more
than six months or by both. (P.C. Art. 1362.)

§ 5.091. Interference with Delivery of Water under Contract

(a) No person may wilfully take, divert, appropriate, or interfere with
the delivery of conserved or stored water under Section 5.042 of this
code.

(b) A person who violates any provision of this section is guilty of a
misdemeanor and upon conviction is punishable by a fine of not more
than $100 or by confinement in the county jail for not more than six
months or by both.

(e¢) A person commits a separate offense each day he continues to vio-
late this section. (R.S. Art. 7549.)

(d) On the petition of any interested party, the district couart of any
county through which the water may pass shall enjoin any actual or
threatened act prohibited by this section. (R.S. Art. 756560.)

§ 5.092. Wasteful Use of Water

A person who owns or has a possessory right to land contiguous to a
canal or irrigation system and who acquires the right by contract to use
the water from it commits waste if he:

(1) permits the excessive or wasteful use of water by any of his
agents or employees; or

(2) permits the water to be applied to anything but a beneficial
use. (R.S. Art. 7606 (part).)

§ 5.093. Abatement of Waste as Public Nuisance

(a) A person who permits an unreasonable loss of water through
faulty design or negligent operation of any waterworks using water for a
purpose named in this chapter commits waste; and the commission may
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declare the works causing the waste to be a public nuisance. The com-
mission may take the necessary action to abate the nuisance. Also, any
person who may he injured by the waste may sue in the district court
having jurisdiction over the works causing the waste to have the opera-
tion of the works abated as a public nuisance. (R.S. Arts. 7607, 7610.)

(h) In case of a wasteful use of water prohibited by Section 5.092 of
this code, the commission shall declare the use to be a public nuisance
and shall act to abate the nuisance by directing the person supplying the
water to close the water gates of the person wasting the water and to
keep them closed until the commission determines that the unlawful use
of water is corrected. (R.S. Art. 7606 (part).)

§ 5.094. Penalty for Use of Works Declared Public Nuisance

(a) No person may operate or attempt to operate any waterworks or ir-
rigation system or use any water under contract with any waterworks or
jrrigation system that has been previously declared to be a public nui-
sance.

(b) A person who violates any provision of this section is guilty of a
misdemeanor and on conviction is punishable by a fine of not more than
$1,000 or by confinement in the county jail for not more than one year or
by both. (R.S. Art. 7608.)

§ 5.095. Penalty for Waste

A person who wilfully or knowingly commits waste as provided in Sec-
tion 5.092 or 5.093(a) of this code is guilty of a misdemeanor and upon
conviction is punishable by a fine of not more than $500 or by confine-
ment in the county jail for not more than 90 days or by both. (R.S. Art.
7613.)

§ 5.096. Obstruction of Navigable Streams

(a) No person may obstruct the navigation of any stream which can be
navigated by steamboats, keelboats, or flatboats, by cutting and felling
trees or by building on or across the stream any dike, mill dam, bridge, or
other obstruction.

(b) A person who violates any provision of this section is guilty of a
misdemeanor and upon conviction is punishable by a fine of not less than
$560 nor more than $500. (P.C. Art. 783.)

[Sections 5.097-5.120 reserved for expansion]

SUBCHAPTER D. PERMITS TO USE STATE WATER

Section 5.121. Permit Required

Except as provided in Section 5.140 of this code, no person may appro-
priate any state water, or begin construction of any work designed for
the storage, taking, or diversion of water, without first obtaining a per-
mit from the commission to make the appropriation. (R.S. Art. 7492, as
amended.)
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§ 5.122. Permit Preferences

The commission shall give preference to applications in the order de.
clared in Section 5.024 of this code and to applications which will effec.
tuate the maximum utilization of water and are calculated to prevent the
escape of water without contribution to a beneficial public service.
(42nd Legis., Ch. 128, Sec. 4 (part).)

§ 5.123. Application for Permit

(a) An application to appropriate unappropriated state water must:

(1) be in writing and sworn to;

(2) contain the name and post-office address of the applicant;

(3) identify the source of water supply;

(4) state the nature and purposes of the proposed use and the
amount of water to be used for each purpose;

(5) state the location and describe the proposed facilities;

(6) state the time within which the proposed construction is to be-
gin; and

(7) state the time required for the application of water to the pro-
posed use,

(b) If the proposed use is irrigation, the application must also contain:

(1) a description of the land proposed to be irrigated; and
(2) an estimate of the total acreage to be irrigated.

(c¢) If the application is for a seasonal permit, under the provisions of
Section 5.136 of this code, the application must also state the months or
seasons of the year the water is to be used.

(d) If the application is for a temporary permit, under the provisions
of Section 5.137 of this code, the application must also state the period of
the proposed temporary use. (R.S. Art. 7493, as amended.)

§ 5.124. Map or Plat

(a) The application must be accompanied by a map or plat drawn on
tracing linen, on a scale not less than one inch equals 2,000 feet.

(b) The map or plat must show substantially:

(1) the location and extent of the proposed facilities;

(2) the location of the headgate, intake, pumping plant, or point of
diversion by course and distance from permanent natural objects or
landmarks;

(3) the location of the main ditch or canal and the locations of the
laterals or branches of the main ditch or canal;

(4) the course of the water supply;

(6) the position, waterline, and area of all lakes, reservoirs, or
basins intended to be used or created;

(6) the point of intersection of the proposed facilities with any
other ditch, canal, lateral, lake, or reservoir; and

(7) the location of any ditch, canal, lateral, reservoir, lake, dam,
or other similar facility already existing in the area, drawn in a dif-
ferent colored ink than that used to represent the proposed facilities,
and the name of the owner of the existing facility.

(c) The map or plat must al:o contain:
(1) the name of the proposed facility or enterprise;
(2) the name of the applicant; and
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(3) a certificate of the surveyor, giving the date of his survey, his
name and post-office address, and the date of the application which
the certificate accompanies. (R.S. Art. 7494.)

§ 5.125. Commission Requirements

(a) If the proposed taking or diversion of water for irrigation exceeds
nine cubic feet per second, the commission may require additional infor-
mation as prescribed by this section.

(b) The commission may require a continuous longitudinal profile,
cross-sections of the proposed channel, and the detail plans of any pro-
posed «‘~icture, on any scales and with any definition, the commission
considers necessary or expedient,

(e) If the application proposes construction of a dam greater than six
feet in height, either for diversion or storage, the commission may also
require filing a copy of all plans and specifications and a copy of the en-
gineer's field notes of any survey of the lake or reservoir. No work on
the project shall proceed until approval of the plans is obtained.

(d) If the applicant is a corporation, the commission may require fil-
ing a certified copy of its articles of incorporation, a statement of the
names and addresses of its directors and officers, and a statement of the
amount of its authorized capital stock and its paid-up capital stock.

(e) If the applicant is not a corporation, the commission may require
filing a sworn statement showing the name and address of each person
interested in the appropriation, the extent of his interest, and his finan-
cial condition. (R.S. Art. 7500.)

§ 5.126. Additional Requirements: Drainage Plans

If the commission believes that the efficient operation of any existing
or proposed irrigation system may be adversely affected by lack of ade-
quate drainage facilities incident to the work proposed to be done by an
applicant, the commission may require the applicant to submit plans for
drainage adequate to guard against any injury which the proposed work
may entail. (R.S. Art. 7502.)

§ 5.127. Payment of Fee

If the applicant is not exempted from payment of the filing fee under
Section 6.069 of this code, he shall pay the filing fee prescribed by Sec-
tion 6.068(b) of this code at the time he files the application. The com-
mission shall not record, file, or consider the application until the fee is
paid. (R.S. Art. 7501.)

§ 5.128. Review of Application; Amendment

The commission shall determine whether the application, maps, and
other materials comply with the requirements of this chapter and the
regulations of the commission. The commission may require amendment
of the application, maps, or other materials to achieve necessary compli-
ance. (R.S. Art. 7504.)

§ 5129. Recording Applications

.(a) The commission shall record ali applications for appropriations in
a well-bound book kept for that purpose in the commission’s office.
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(b) The commission shall index the applications alphabetically in the
name of:
(1) the applicant;
(2) the stream or source from which the appropriation is sought
to be mude; and
(3) the ccunty in which the appropriation is sought to be made,
(R.S. Art. 7505.)

§ 5.130. Examination and Denial of Application Without Hearing

(a) The commission shall make a preliminary examination of the appli-
cation and, if it appears that there is no unappropriated water in the
source of supply or that the proposed appropriation should not be allowed
for other reasons, the commission may deny the application.

(b) If the commission denies the application under this section and the
applicant elects not to proceed further, the commission may return to the
applicant any part of the fee submitted with the application. (R.S. Art.
7503.)

§ 5.131. Notice of Hearing

(a) The commission shall give notice of the hearing on the application
as prescribed by this section.
(b) In the notice the commission shall:
(1) state the name and address of the applicant;
(2) state the date the application was filed;
(3) state the purpose and extent of the proposed appropriation of
water;
(4) identify the source of supply and the place where the water is
to be stored or taken or diverted from the source of supply;
(5) specify the time and place of the hearing; and
(6) give any additional information the commission considers nec-
essary.
(¢) If the proposed use is for irrigation, the commission shall include
in the notice a general description of the location and area of the land to
be irrigated. (R.S. Art. 7508.)

(d) The notice shall be published once a weck for two consecutive
weeks before the date stated in the notice for the hearing in some news-
paper having a general circulation in the section of the state where the
source of water is located.

(e) The commission shall also mail a copy of the notice by first-class
mail, postage prepaid, to each claimant or appropriator of water from the
source of water supply, the record of whose claim or appropriation has
been filed in the office of the commission. The notice shall also be
mailed by first-class mail, postage prepaid, to all navigation districts
within the watershed concerned. The inadvertent failure of the commis-
sion to mail a notice to a navigation district which is not a claimant or
appropriator of water does not prevent the hearing on the application.

(f) The notice shall be mailed and first published not less than 20 days
before the date set for the hearing. (R.S. Art. 7509, as amended.)

§ 5.132. Hearing

At the time and place stated in the notice, the commission shall hold a
hearing on the application. Any person may appear at the hearing, in
person or by attorney, or may enter his appearance in writing. Any per-
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son who appears may present objection to the issuance of the permit.
The commission may receive evidence, orally or by affidavit, in support of
or in opposition to the issuance of the permit, and it may hear argu-
ments. (R.S. Art. 7510, sen. 1, 2, 3.)

§ 5,133. Action on Application

(a) After the hearing the commission shall make a written decision
granting or denying the application. The application may be granted or
denied in whole or in part. (R.S. Art. 7510, sen. 4, 5.}

(b) The commission shall grant the application only if:
(1) the application conforms to the requirements prescribed by
this chapter and is accompanied by the prescribed fee;
32) unappropriated water is available in the source of supply;
an
(3) the proposed appropriation:
(A) contemplates the application of water to any beneficial
use;
(B) does not impair existing water rights or vested riparian
rights; and
(C) is not detrimental to the public welfare. (R.S. Art. 7506,
as amended; R.S. Art. 7507.)

§ 5.134. Issuance of Permit

(a) On approval of an application, the commission shall issue a permit
to the applicant. The applicant’s right to take and use water is limited to
the extent and purposes stated in the permit.

(b) The permit shall be in writing and attested by the seal of the com-
mission, and it shall contain substantially the following information:

(1) the name of the person to whom the permit is issued;

(2) the date the permit is issued;

(3) the date the original application was filed;

(4) the use or purpose for which the appropriation is to be made;

(5) the amount or volume of water authorized to be appropriated
for each purpose;

(6) a general description of the source of supply from which the
appropriation is proposed to be made;

(7) the time within which construction or work must begin and
the time within which it must be completed; and

(8) any other information the commission prescribes.

(¢) If the appropriation is for irrigation, the commission shall also
place in the permit a description and statement of the approximate area
of the land to be irrigated. (R.S. Art. 7515, as amended.)

§ 5.135. Recording of Permit

(a) The commission shall transmit the permit by registered mail to the
county clerk of the county in which the appropriation is to be made. (R.
S. Art, 7516.)

(b) When the county clerk receives the permit and is paid the record-
ing fee (as prescribed by Article 3930, Revised Civil Statutes of Texas,
1925, as amended), he shall file and record the permit in a well-bound
book kept for that purpose. He shall index the permit alphabetically in
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the name of the applicant and of the stream or source of water supply.
After he has recorded the permit, the county clerk shall deliver the per-
mit, on demand, to the applicant. (R.S. Art. 7517.)
(¢) When the permit is filed in the office of the county clerk, it is con-

structive notice of:

(1) the filing of the application;

(2) the issuance of the permit, and

(3) all the rights arising under the filing of the application and

the issuance of the permit. (R.S. Art. 7518.)

§ 5.136. Seasonal Permits

(a) The commission may issue seasonal permits in the same manner
that it issues regular permits. The provisions of this chapter governing
issuance of regular permits apply to issuance of seasonal permits.

(b) The right to take, use, or divert water under seasonal permit is
limited to the portion or portions of the calendar year stated in the per-
mit,

(¢) In a seasonal permit the commission shall specify the conditions
necessary to fully protect prior appropriations or vested rights on the
stream. (R.S. Art. 7467c, Sec. (1), as amended.)

§ 5.137. Temporary Permits

(a) The commission may issue temporary permits for beneficial pur-
poses to the extent that they do not interfere with or adversely affect
prior appropriations or vested rights on the stream. The provisions of
this chapter governing issuance of regular permits apply to issuance of
temporary permits,

(b) The commission may prescribe rules governing notice and proce-
dure for the issuance of temporary permits.

(¢) As between temporary permits, the one applied for first has priori-
ty.
(d) The commission may not issue a temporary permit. for a period ex-
ceeding three calendar years.

(e) A temporary permit does not vest in its holder a permanent right
to the use of water.

(f) A temporary permit expires and shall be cancelled by the commis-
sion in accordance with the terms of the permit.

(g) The commission may prescribe by rule the fees to b2 paid for issu-
ance of temporary permits, but no fee for issuance or extension of a tem-
porary permit shall exceed $500. (R.S, Art. 7467¢, Sec. (2), as amended.)

§ 5.138. Permits for Storage for Project Development

The commission may issue permits for storage solely for the purpose of
optimum development of projects. The commission may convert these
permits to permits for beneficial use if application to have them convert-
ed is made to the commission. (R.S. Art. 7477, Sec. 8(a), sen. 2, as
amended.)

§ 5.139. Date of Priority

When the commission issues a permit, the priority of the appropriation
of water and the claimant’s right to use the water dates from the date of
filing of the application. (R.S. Art. 7523.)
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§ 5.140. Domestic and Livestock Reservoir—Permit Exemption

Without obtaining a permit, a person may construct on his own proper-
ty a dam or reservoir to impound or contain not more than 200 acre-feet
of water for domestic and livestock purposes. (39th Legis., Ch, 136, Sec.
5, subsec. 1, as amended.)

§ 5.141. Domestic and Livestock Reservoir—Use for Other Purposes

(a) The owner of a dam or reservoir exempted under Section 5.140 of
this code who desires to use water from the dam or reservoir for pur-
poses other than domestic or livestock use shall obtain a permit to do so.
He may obtain a regular permit, a seasonal permit, or a permit for a term
of years. He may elect to obtain the permit by proceeding under this
section or under the other provisions of this chapter governing issuance
of permits. (39th Legis.,, Ch. 136, Sec. 5, subsec. 2 (part), subsec. 6
(part), subsec. 7, as amended.)

(b) If the applicant elects to proceed under this section, he shall sub-
mit to the commission a sworn application, on a form furnished by the
commission, containing the following information:

(1) the name and post-office address of the applicant;

(2) the nature and purpose of the use and the amount of water to
be used annually for each purpose;

(3) the major watershed and the tributary (named or unnamed)
on which the dam or reservoir is located;

(4) the county in which the dam or reservoir is located;

(5) the approximate distance and direction from the county seat of
the county to the location of the dam or reservoir;

(6) the survey or the portion of the survey on which the dam or
reservoir is located and, to the best of the applicant’s knowledge and
belief, the distance and direction of the midpoint of the dam or res-
ervoir from a corner of the survey, which information the commis-
sion may require to be marked on an aerial photograph or map fur-
nished by the commission;

(7) the approximate surface area, to the nearest acre, of the reser-
voir when it is full, and the average depth in feet when it is full;
and

(8) the approximate number of square miles in the drainage area
above the dam or reserveir. (39th Legis., Ch, 136, Sec. 5, subsec. 2
(part), as amended.)

(¢) If the permit is sought for irrigation, the application must also
specify:

(1) the total number of irrigable acres in the area;

(2) the number of acres to be irrigated within the area in any one
year; and

(3) the approximate distance and direction of the land to be irri-
gated from the midpoint of the dam or reservoir. (39th Legis., Ch.
136, Sec. 5, subsec. 2 (part), as amended.)

(d) Before the commission may approve the application and issue the
permit, it shall give notice and hold a hearing as prescribed by this sec-
tion,

(e) In the notice the commission shall:

(1) state the name and post-office address of the applicant;

(2) state the date the application was filed;
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(3) state the purpose and extent of the proposed appropriation of
water;

(4) identify the source of supply and the place where the water is
stored; and

(6) specify the time and place of the hearing. (39th Legis.,, Ch,
136, Sec. b, subsec. 3, as amended.)

(f) The notice shall be published only once, at least 20 days before the
date stated in the notice for the hearing on the applicaiion, in a newspa-
per having general circulation in the county where the dam or reservoir
is located. At least 15 days before the date set for the hearing, the com-
mission shall transmit a copy of the notice by firsi-class mail to each
person whose claim or appropriation has been filed with the commission
and whose diversion point is downstream from that described in the ap-
plication. (39th Legis., Ch. 136, Sec. 5, subsec. 4, as amended.)

(g) The applicant shall pay the filing fee prescribed by Section 6.068(b)
of this code at the time he files the application. (39th Legis., Ch. 136,
Sec. 5, subsec. 5, as amended.)

(h) The commission shall approve the application and issue the permit
as applied for, in whole or in part, if it determines that:

(1) there is unappropriated water in the source of supply;
(2) the applicant has met the requirements of this section;
(3) the water is to be used for a beneficial purpose;

(4) the proposed use is not detrimental to the public welfare or to
the welfare of the locality; and

(6) the proposed use will not impair existing water rights. (39th
Legis., Sec. 5, subsec. 6 (part), as amended.)

§ 5.142. Approval for Alterations

All holders of permits and certified filings shall obtain the approval of
the commission before making any alterations, enlargements, extensions,
or other changes to any reservoir, dam, main canal, or diversion work
upon which a permit has been granted or a certified filing recorded. A
detailed statement and plans for alterations or changes shall be filed
with and approved by the commission before the alterations or changes
are made. This section does not apply to the ordinary maintenance or
emergency repair of the facility. (R.S. Art. 7495, as amended.)

§ 5.143. When Construction Must Begin

(a) If a person's permit is for appropriation by direct diversion, he
shall begin construction of the proposed facilities within 90 days after
the date his permit is issued. He shall work diligently and continuously
to the completion of the construction. The commission may, by entering
an order of record, extend the time for beginning construction for a peri-
od not to exceed 12 months after the date the permit was issued. (R.S.
Art, 7619, sen. 1 (part).)

(b) If the permit contemplates construction of a storage reservoir, con-
struction shall begin within the time fixed by the commission, not to ex-
ceed two years after the date the permit is issued. The commission, by
entering an order of record, may extend the time for beginning construe-
tion. The commission may fix fees, not to exceed $1,000, for extending
the time to begin construction of reservoirs. (R.S. Arts. 7536, 7537.)
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§ 5.144. Forfeitures and Cancellation of Permit for Inaction

(a) If a permittee fails to begin construction within the time specified
in Section 5.143 of this code, he forfeits all rights to the permit, subject
to notice and hearing as prescribed by this section.

(b) After beginning construction, if the appropriator fails to work dili-
gently and continuously to the completion of the work, the appropriation
is subject to cancellation in whole or in part, subject to notice and hear-
ing as prescribed by this section.

(¢) If the commission believes that an appropriation or permit should
be declared forfeited under this section or any other sections of this
code, it should give the appropriator or permittee 30 days’ notice and
provide him with an opportunity to be heard.

(d) After the hearing the commission, by entering an order of record,
may cancel the appropriation in whole or in part. The commission shall
immediately transmit a certified copy of the cancellation order by certi-
fied mail to the county clerk of the county in which the permit is record-
ed. The county clerk shall record the cancellation order.

(e) If a permit has been issued for the use of water, the water is not
subject to a new appropriation until the permit has been cancelled in
whole or in part as provided by this section,

(f) Except as provided by Subchapter (e) of this chapter, none of the
provisions of this code may be construed as intended to impair, cause,
or authorize or may impair, cause, or authurize the forfeiture of any
rights acquired by any declaration of appropriation or by any permit if
the appropriator has begun or begins the work and development contem-
plated by his declaration of appropriation or permit within the time
provided by the law under which the declaration of appropriation was
made or the permit was granted and has prosecuted or continues to
prosecute it with all reasonable diligence toward completion. (R.S. Arts.
7519 (part), 7474.)

[Sections 5.145-5.170 reserved for expansion]

SUBCHAPTER E. CANCELLATION OF PERMITS FOR NONUSE

Section 5.171. Definitions
As used in this subchapter:

(1) “other interested person” means any person, other than a rec-
ord holder, who is interested in the permit or certified filing, or any
person whose interest would be served by the cancellation of the
permit or certified filing in whole or in part; and (R.S. Art. 7519a,
Sec. 3, as amended.)

(2) “certified filing’”’ means a declaration of appropriation or af-
fidavit that was filed with the State Board of Water Engineers under
the provisions of Section 14, Chapter 171, General Laws, Acts of the
33rd Legislature, 1913. (R.S. Art. 7519b, sen. 1, as amended.)

§ 5172. General Principle

A permit or certified filing is subject to cancellation in whole or in
part for 10 years' nonuse as provided by this subchapter. (New.)
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§ 5.173. Cancellation in Whole

If no part of the water authorized to be appropriated under a permit or
certified filing has been put to beneficial use at any time during the 10-
year period immediately preceding the cancellation proceedings autho-
rized by this subchapter, then the appropriation is presumed to have been
wilfully abandoned, and the permit or certified filing is subject to cancel
lation in whole as provided by this subchapter. (R.S. Art. 7619a, Sec. 1,
sen. 1, as amended.)

§ 5.174. Commission to Initiate Proceedings

When the commission finds that its records do not show that any water
has been beneficially used under a permit or certified filing during the
past 10 years, it shall initiate proceedings, terminated by public hearing,
to cancel the permit or certified filing. (R.S. Art. 75619a, Scc. 1, sen. 2,
as amended.)

§ 5.175. Notice

(a) At least 30 days before the date of the hearing, the commission
shall send notice of the hearing to the holder of the permit or certified
filing as shown by the records of the commission. Notice shall be sent
by certified mail, return receipt requested, to the last address shown by
the records of the commission. The commission shall also send notice by
regular mail to all other holders of permits and certified filings in the
same watershed.

(b) The commission shall also have the notice of the hearing published
once a week for two consecutive weeks, at least 30 days before the date
of the hearing, in a newspaper published in each county in which diver-
sion of water from the source of supply was authorized or proposed to be
made, and in cach county in which the water was authorized or proposed
to be used, as shown by the records of the commission. If in any such
county no newspaper is published, then the notice may be published in a
newspaper having general circulation in the county. (R.S. Art. 7519a,
Sec. 1, sen. 3 (part), as amended.)

§ 5.176. Hearing

The commission shall hold a hearing and shall give the holder of the
permit or certified filing and other interested persons an opportunity to
be heard and to present evidence that water has, or has not, been benefi-
cially used for the purposes authorized by the permit or certified filing
during the 10-year period. (R.S. Art. 7519a, Sec. 1, sen. 3 (part), as
amended.)

§ 5.177. Commission Finding; Action

At the conclusion of the hearing, if the commission finds that no water
has been beneficially used for authorized purposes during the 10-year pe-
riod, the appropriation is deemed to have been wilfully abandoned, and
the commission shall cancel the permit or certified filing. (R.S. Art.
7519a, Sec. 1, sen. 4, as amended.)

§ 5.178. Cancellation in Part

If some part of the water authorized to be appropriated under a permit
or certified filing has not been put to beneficial use at any time during
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the 10-year period immediately preceding the cancellation proceedings au-
thorized by this subchapter, then the permit or certified filing is subject
to partial cancellation, as provided by this subchapter, to the extent of
the 10 years’ nonuse, (R.S. Art. 75619a, Sec. 2, sen. 1 (part), as amend-
ed.)

§ 5.179. Commission May Initiate Proceedings

When the commission finds that its records do not show proof that
some portion of the water has been used during the past 10 years, it may
initiate proceedings, terminated by public hearing, to cancel the permit or
certified filing in part. (R.S. Art. 75194, Sec. 2, sen. 2, as amended.)

§ 5.180. Notice

The commission shall give notice of the hearing as provided by Section
5.175 of this code. (R.S. Art. 7519a, Sec. 2, sen. 4 (part), as amended.)

§ 5.181. Hearing

The commission shall hold a hearing and shall give the holder of the
permit or certified filing and other interested persons an opportunity to
be heard and to present evidence on any matter pertinent to the questions
at issue, (R.S. Art. 7519a, Sec. 2, sen. 4 (part), as amended. )

§ 5.182. Commission Finding; Action

(a) At the conclusion of the hearing, the commission shall cancel the
permit or certified filing to the extent that it finds that:

(1) any portion of the water appropriated under the permit or cer-
tified filing has not been put to an authorized beneficial use during
the 10-year period;

(2) the holder has not used reasonable diligence in applying the
unused portion of the water to an authorized beneficial use; and

(3) the holder has not been justified in the nonuse or does not
then have a bona fide intention of putting the unused water to an
authorized beneficial use within a reasonable time after the hearing.

(R.S. Art. 75192, Sec. 2, sen. 5, as amended.)
(b) In determining what constitutes a reasonable time as used in

Subsection (a)(3) of this section, the commission shall give considera-
tion to:

(1) the expenditures made or obligations incurred by the holder in
connection with the permit or certified filing;

(2) the purpose to which the water is to be applied;

(3) the priority of the purpose; and

(4) the amount of time usually necessary to put water to a benefi-
cial use for the same purpose when diligently developed. (R.S. Art.
7519a, Sec. 2, sen. 8, as amended.)

§ 5.183. Reservoir

If the holder of a permit or certified filing has facilities for the stor-
age of water in a reservoir, the commission shall allow him to retain a
water appropriation to the extent of the conservation storage capacity of
the reservoir. (R.S. Art. 7519a, Sec. 2, sen. 6, as amended.)
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§ 5.184. Municipal Permit

Regardless of other provisions of this subchapter, no portion of a certi-
fied filing held by a city, town, village, or municipal water district, au-
thorizing the use of water for municipal purposes, shall be cancelled if
water has been put to use under the certified filing for municipal pur-
poses at any time during the 10-year period immediately preceding the in-
stitution of cancellation proceedings. (R.S. Art. 7519a, Sec. 2, sen. 7, as
amended.)

§ 5.185. Effect of Commission Inaction

Failure of the commission to initiate cancellation proceedings under
this subchapter does not validate or improve the status of any permit or
certified filing in whole or in part. (R.S. Art. 7519a, Sec. 2, sen. 8, as
amended.)

§ 5.186. Subsequent Proceedings on Same Permit

Once cancellation proceedings have been initiated against a particular
permit or certified filing and a hearing has been held, the commission
shall not initiate further cancellation proceedings against the same per-
mit or certified filing within the five-year period immediately following
the date of the hearing. (R.S. Art. 7519a, Sec. 2, sen. 9, as amended.)

[Sections 5.187-5.200 reserved for expansion]

SUBCHAPTER F. ARTESIAN WELLS

Section 5.201. Artesian Well Defined

An artesian well is an artificial water well in which the water, when
properly cased, will rise by natural pressure above the first impervious
stratum below the surface of the ground. (R.S. Art. 7600; P.C. Art.
845.)

§ 5.202. Right to Drill Artesian Well

A person is entitled to drill an artesian well on his own land for do-
mestic purposes or for stock raising without complying with the general
provisions of this code regulating the use of water. However, he shall
have the well properly and securely cased; and when water is reached
containing mineral or other substances injurious to vegetation or agricul-
ture, he shall have the well securely capped, or its flow controlled so as
not to injure another person's land, or shall fill the well so as to prevent
the water from rising above the first impervious stratum below the sur-
face of the ground, (R.S. Art. 7604.)

§ 5.203. Artesian Well: Drilling Record

(a) A person who drills an artesian well or has one drilled shall keep
a complete and accurate record of the depth, thickness, and character of
the different strata penetrated and, when the well is completed, shall
transmit a copy of the record to the commission by registered mail.

(b) A person who violates any provision of this section is guilty of a
misdemeanor and upon conviction is punishable by a fine of not less than
$10 nor more than $100. (R.S. Art. 7605; P.C. Art, 848.)
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§ 5.204. Report of New Artesian Well

Within one year after an artesian well is drilled, the owner or operator
shall transmit to the commission a sworn report stating the result of the
drilling operation, the use to which the water will be applied, and the
contemplated extent of the use. (R.S. Art. 7614.)

§ 5.205. Wasting Water from Artesian Well

(a) Unless the water from an artesian well is used for a purpose and
in a manner in which it may be lawfully used on the owner's land, it is
waste to wilfully cause or knowingly permit the water to run off the
owner's land or to percolate through the stratum above which the water
is found. (R.S. Art. 7602.)

(b) It is not waste to use water from an artesian well, if suitable, for
proper irrigation of trees on a street, road, or highway, or for ornamental
ponds or fountains, or for the propagation of fish. (R.S. Art. 7603.)

(¢) A person who commits waste as defined in this section is guilty of
a misdemeanor and upon conviction is punishable by a fine of not more
than $500 or by confinement in the county jail for not more than 90 days
or by both. (P.C. Art. 847.)

§ 5.206. Improperly Cased Well: Nuisance

An artesian well that is not tightly cased, capped, and furnished with
mechanical appliances that readily and effectively prevent water from
flowing out of the well and running over the surface of the ground about
the well, or wasting through the strata through which it passes, is a pub-
lic nuisance and subject to abatement by the commission. (R.S. Art.
7601.)

§ 5.207. Annual Report

(2) Not later than March 1 of each year, a person who, during any
part of the preceding calendar year, owned or operated an artesian well
for any purpose other than domestic use, shall file a report to the com-
mission on a form supplied by the commission.

(b) The report shall state:

(1) the quantity of water which was obtained from the well;
(2) the nature of the uses to which the water was applied;
(3) the change in the level of the well’s water table; and
(4) other information required by the commission.

(¢) If water from the well was used for irrigation, the report shall
also state the acreage and yield of each crop irrigated. (R.S. Art. 7615.)

[Sections 5.208-5.300 reserved for expansion]

SUBCHAPTER G. WATER RIGHTS ADJUDICATION ACT

Section 5.301. Short Title

This subchapter may be cited as the Water Rights Adjudication Act.
(60th Legis., Ch. 45, Sec. 1.)

§ 5.302. Declaration of Policy

The conservation and best utilization of the water resources of this
state are a public necessity, and it is in the interest of the people of the
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state to require recordation with the commission of claims of wa‘er
rights which are presently unrecorded, to limit the exercise of th:ge
claims to actual use, and to provide for the adjudication and administra.
tion of water rights to the end that the surface-water resources of the
state may be put to their greatest beneficial use. Therefore, this sub.
chapter is in furtherance of the public rights, duties, and functions men-
tioned in this section and in response to the mandate expressed in Article
XVI, Section 59, of the Texas Constitution, and is in the exercise of the
police powers of the state in the interest of the public welfare. (60th
Legis., Ch. 45, Sec, 3.)

§ 5.303. Recordation and Limitation of Certain Water Rights Claims

(a) This section applies to:

(1) claims of riparian water rights;

(2) claims under Section 5.141 of this code to impound, divert, or
use state water for other than domestic or livestock purposes, for
which no permit has been issued;

(3) claims of water rights under the Irrigation Acts of 1889 and
1895 which were not filed with the State Board of Water Engineers
in accordance with the Irrigation Act of 1913, as amended; and

(4) other claims of water rights except claims under permits or
certified filings.

(b) Any claim to which this section applies shall be recognized only if
valid under existing law and only to the extent of the maximum actual
application of water to beneficial use without waste during any calendar
year from 1963 to 1967, inclusive. However, in any case where a claim-
ant of a riparian right has prior to August 28, 1967, commenced or com-
pleted the construction of works designed to apply a greater quantity of
water to beneficial use, the right shall be recognized to the extent of the
maximum amount of water actually applied to beneficial use without
waste during any calendar year from 1963 to 1970, inclusive.

(c) On or before September 1, 1969, every person claiming any water
right to which this section applies shall file with the commission a state-
ment setting forth;

(1) the name and address of the claimant;

(2) the location and the nature of the right claimed;

(8) the stream or watercourse and the river basin in which the
right is claimed;

(4) the date of commencement of works;

(6) the dates and volumes of use of water; and

(6) other information the commission may require to show the na-
ture and extent of the claim.

(d) A person who files a statement as provided in this section shall
certify under oath that the statements made in support of his claim are
true and correct to the best of his knowledge and belief.

(e) A claimant who desires recognition of a right based on use from
1968 to 1970, inclusive, as provided in Subsection (b) of this section,
shall file an additional sworn statement on or before July 1, 1971,

(f) The commission shall prescribe forms for the sworn statements re-
quired by this section, but use of the commission forms is not mandatory.

(g) On or before January 1, 1968, and June 1, 1969, the commission
shall cause notice of the requirements of this section to be published
once each week for two consecutive weeks in newspapers having general
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circulation in each county of the state and by first-class mail to each
user of surface water who has filed a report of water use with the com-
mission.

(h) On sworn petition, notice, and hearing as presecribed for applica-
tions for permits, and upon finding of extenuating circumstances and
good cause shown for failure to timely file, the commission may authorize
the filiny of the sworn statement or statements required by this secticn
until entry of a preliminary determination of claims of water rights, in
accordance with Section 5.309 of this code, which includes the area de-
scribed in the petition, or, if a preliminary determination has not been
entered, until September 1, 1974.

(i) Since the filing of all claims to use public water is necessary for
the vonservation and best utilization of the water resources of the state,
failure to file a sworn statement in substantial compliance with this sec-
tion extinguishes and bars any claim of water rights to which this sec-
tion pplies.

(;) A sworn statement submitted under this section is binding on the
per¢on submitting it and his successors in interest, but is not binding on
the commission or any other person in interest.

(k) Nothing in this section shall be construed to recognize any water
right which did not exist before August 28, 1967.

(I. This section does not apply to use of water for domestic or iive-
stock purposes. (60th Legis., Ch. 45, Sec. 4.)

§ 5.304. Adjudication of Water Rights

The water rights in any stream or segment of a stream may be adjudi-
cated as provided ii: this subchapter:
(1) on the commission’s own motion;
(2) on petition to the commission signed by 10 or more claimants
of water rights from the source of supply; or
{3) on petition of the Texas Water Development Board. (60th
Legis., Ch. 45, Sec. 5(a), sen. 1,)

§ 5.305. Investigation

(a) Promptly after a petition is filed under Section 5.304 of this code,
the commission shall investigate the facts and conditions necessary to de-
termine whether the adjudication would be in the public interest. If the
commission finds that an adjudication would be in the public interest, it
shall enter an order to that effect, designating the stream or segment to
be adjudicated and directing an investigation to be made of the area in-
volved in order to gather relevant data and information essential to the
proper understanding of the claims of water rights involved. The results
of the investigation shall be reduced to writing and made a matter of
record in the commission’s office.

(b) In connection with the investigation, the commission shall make a
map or plat showing with substantial accuracy the course of the stream
or segment and the location of reservoirs, diversion works, and pluces of
use, including lands which are being irrigated or have facilities for irri-
gation. (60th Legis., Ch. 45, Sec. 5(a), sen. 2, 8, 4, 5.)

§ 5.306. Notice of Adjudication

(a) The commission shail prepare a notice of adjudication which de-
scribes the stream or segment to be adjudicated and the date by which all

139



Ch. 58 62nd LEGISLATURE—REGULAR S%SSION
Water § 5.306

claims of water rights in the stream or segment shall be filed with the
commission. The date shall not be less than 90 days after the date the
notice is issued.

(b) The notice shall be published once a week for two consecutive
weeks in one or more newspapers having general circulation in the coun-
ties in which the stream or segment is located.

(¢) The notice shall also be sent by certified mail to each claimant of
water rights whose diversion is within the stream or segment to be adju-
dicated, to the extent that the claimants can reasonably be ascertained
from the records of the commission. (60th Legis., Ch. 45, Sec. 5(b), sen.
1, 2, 3)

§ 5.307. Filing of Sworn Claims

(a) Every person claiming a water right of any nature, except for do-
mestic or livestock purposes, from the stream or segment under adjudica-
tion, shall file a sworn claim with the commission within the time pre-
scribed in the notice of adjudication, including any extensions of the pre-
scribed time, setting forth:

(1) the name and post-office address of the claimant;

(2) the location and nature of the right claimed, including a de-
scription of any permit or certified filing under which the claim is
made;

(3) the purpose of the use;

(4) a description of works and irrigated land; and

(5) all other information necessary to show the nature and extent
of the claim.

(b) The commission shall prescribe forms for claims, but use of the

commission forms is not mandatory. (60th Legis., Ch. 45, Sec. 5(b), sen.
4, 5.)

§ 5.308. Hearings on Claims; Notice

The commission shall set a time and & place for hearing all claims.
Not less than 30 days before commencement of the hearings, the commis-
sion shall give notice of the hearings by certified mail to all persons who
have filed claims in accordance with Section 5.8307 of this code; or this
notice may be included in the notice of adjudication provided in Section
5.306 of this code. The hearings shall be conducted as provided in Section
5.337 of this code. (60th Legis., Ch. 45, Sec. 5(¢).)

§ 5.309. Preliminary Determination of Claims

(a) On completion of the hearings, the commission shall make a pre-
liminary determination of the claims to water rights under adjudication.

(b) One copy of the preliminary determination shall be furnished with-
out charge to each person who filed a claim in accordance with Section
5.307 of this code. Additional copies of the preliminary determination
shall be made available for public inspection at convenient locations
throughout the river basin, as designated by the commission. Copies
shall also be made available to other interested persons at a reasonable
price, based on the cost of reproduction. (60th Legis., Ch. 45, Sec. 5(d),
sen. 1, 2, 3, 4.)
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§ 5.310. Evidence Open to Inspection

All evidence presented to or considered by the commission shall be
open to public inspection for a period of not lesr than 60 days, as fixed
by the commission, after the notice prescribed irn. “action 5.312 of this
code is issued. (60th Legis., Ch. 45, Sec. 5(d), sen. 5.;

§ 5.311. Date for Filing Contests

The commission shall set a date for filing contests on the preliminary
determination, which date shall not be less than 30 days after the period
for public inspection of the evidence has closed. (60th Legis., Ch. 45,
Sec. 5(d), sen, 8.)

§ 5.312. Notice of Preliminary Determination; Copies

(a) Promptly after the preliminary determination is made as provided
in Section 5.309 of this code, the commission shall publish notice of the
determination once a week for two consecutive weeks in one or more
newspapers having general circulation in the river basin in which the
stream or segment that is the subject of the adjudication is located.

(b) The commission shall also send notice by certified mail to each
claimant of water rights within the river basin in which the stream or
segment is located, to the extent that the claimants can be reasonably as-
certained from the records of the commission.

(c) Each notice shall state:

(1) the place and the period of time that the preliminary determi-
nation and evidence presented to or considered by the commission
will be open for public inspection;

(2) the locations throughout the river basin where copies of the
preliminary determination will be available for public inspection;

(3) the method of ordering cupies of the preliminary determina-
tion, and the charge for copies;

(4) the date by which contests on the preliminary determination
must be filed. (60th Legis., Ch. 45, Sec.5(d), sen. 7, 8, 9.)

§ 5.313. Filing Contests

(a) Any water right claimant affected by the preliminary determina-
tion, including any claimant to water rights within the river basin but
outside the stream or segment under adjudication, who disputes the pre-
liminary determination, may, within the time for filing contests pre-
scribed by the commission in the notice, including any extension of the
time, file a writlen contest with the commission, stating with reasonable
certainty the grounds of his contest.

(b) The statement filed to contest a preliminary determination must be
verified by an affidavit of the contestant, his agent, or his attorney.

(c¢) If the contest is directed against the preliminary determination of
the water rights of other claimants, a copy shall be served on each of
these claimants or his atiorney by certified mail, and proof of service
;h)all be filed with the commission. (60th Legis., Ch. 45, Sec. 5(e), sen. 1,

§ 5.314. Hearing on Contest; Notice

After the time for filing contests has expired, the commission shall
prepare a notice setting forth the part of the preliminary determination
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to which each contest is directed and the time and place of a hearing on
the contest. The notice shall be sent to each claimant of water rights
within the river basin in which the stream or segment is located, to the
extent that the claimants can be reasonably ascertained from the records
of the commission. The hearing shall be conducted as nrovided in Sec-
tion 5.337 of this code. (60th Legis., Ch. 45, Sec. 5(e), sen. s, 4, 5.)

§ 5.315. Final Determination

On completion of the hearings on all contests, the commission shall
make a final determination of the claims to water rights under adjudica-
tion, The commission shall send a copy of the final determination, and
any modification of the final determination, to each claimant whose
rights are adjudicated and to each contesting party. (60th Legis., Ch. 45,
Sec. 5(f), sen. 1, 2.)

§ 5.316. Application for Rchearing

Within 30 days from the date of the final determination, any affected
party may apply to the commission for a rehearing. Applications for ve-
hearing which in the opinion of the commission are without merit may be
denied without notice to other parties, but no application for rehearing
shall be granted without notice to each claimant whose rights are adjudi-
cated and to each contesting party. (60th Legis., Ch. 45, Sec. 5(f), sen.
3, 4.)

§ 5.317. Filing Final Determination with District Court

(a) As soon as practicable after the disposition of all applicatiens for
rehearing, the commission shall file a certified copy of the final determi-
nation, together with all evidence presented to or considered by the com-
mission, in a district court of any county in which the stream or segment
under adjudication is located. However, if the stream or segment under
adjudication includes all or parts of three or more counties and if 10 or
more affected persons who appeared in the proceedings petition the com-
mission to do so, the commission shall file the action in a convenient dis-
trict court of a judicial district which is not within the river basin of the
stream or segment under adjudication,

(b) The commission shall obtain an order from the court fixing a time
not iess than 30 days from the date of the order for the filing of excep-
tions to the final determination ana also fixing a time not less than 60
days from the date of the order for the commencement of hearings on ex-
ceptions.

(c¢) The commission shall immediately give written notice of the court
order by certified mail to all parties who appeared in the proceedings be-
fore the commission. The commission shall file proof of the service with
the court. (60th Legis., Ch. 45, Sec. 5(g).)

§ 5.318, Exceptions to Final Determination

(a) Any affected person who appeared in the proceeding before the
commission may file exceptions to the final determination. An exception
must state with a reasonable degree of certainty the grounds for the ex-
ception and must specify the particular paragraphs and pages of the de-
termination to which the exception is taken.

(b) Three copies of the exceptions shall be filed in court, and a copy
shall be served on the commission. The commission shall make copies of
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all exceptiong available at a reasonable price, based on the cost of repro-
duction. (60th Legis., Ch. 45, Sec. 6(h).)

§ 5.319. Hearings on Eaceptions

(a) The court shall hear any exceptions that have been filed. The
commission and all affected persons who appeared in the proceedings be-
fore the commission are entitled to appear and be heard on the excep-
tions. The court may permit other parties in interest to appear and be
heard for good cause shown.

(b) The court may conduct nonjury hearings and proceedings at any
conve iient location within the state. Actual expenses incurred by the
cour{ outside its judicial district shall be taxed as costs. (G60th Legis.,
Ch. 45, Sec. 5(i).)

§ 5.320. Scope of Judicial Review

(a) In passing on cxceptions, the court shall determine all issues of
law and fact independently of the commission’s determination. The sub-
stantial evidence rule shall not be used. The court shall not consider any
exception which was not brought to the commission’s attention by appli-
cation for rehearing. The court shall not consider any issue of fact
raised by an exception unless the record of evidence before the commis-
sion reveals that the question was genuinely in issue before the commis-
sion,

(b) A party in interest may demand a jury trial of any such issue of
fact, but the court may in its discretion have a separate trial with a sepa-
rate jury of any such issue.

(c) The legislature declares that the provisions of this section are not
severable from the remainder of this subchapter, and that this subchap-
ter would not have been passed without the inclusion of this section. If
this section is for any reason held invalid, unconstitutional, or inopera-
tive in any way, the holding applies to the entire subchapter so that the
entire subchapter is null and void. (60th Legis., Ch. 45, Sec. 5(j).)

§ 5.321. Evidence

Any exception heard by the court without a jury may be resolved on
the record of evidence before the commission, or the court may take addi-
tional evidence or direct that additional evidence be heard by the commis-
sion. (60th Legis., Ch. 45, Sec. 5(k), sen. 1.)

§ 5.322. Final Decree

(a) After the final hearing, the court shall enter a decree affirming or
modifying the order of the commission,

(b) The court may assess the costs as it deems just.

(¢) An appeal may be taken from the decree of the court in the same
manner and with the same effect as in other civil cases.

(d) The final decree in every water right adjudication is final and con-
clusive as to all existing and prior rights and claims to the water rights
in the adjudicated stream or segment of a stream. The decree is binding
on all claimants to water rights outside the adjudicated stream or seg-
ment of a stream.

(e) Except for domestic and livestock purposes or rights subsequently
acquired by permit, a water right is not recognized in the adjudicated
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stream or segment of a stream unless the right is included in the final
decree of the court. (60th Legis., Ch. 45, Sec. 5(k), sen. 2, 3, 4, 5.)

§ 5.323. Certificate of Adjudication

(a) When a final determination of the rights to the waters of a stream
has been made in accordance 'with the procedure provided in this sub-
chapter and the time for a rehearing has expired, the commission shall
issue to each person adjudicated a watcr right a certificate of adjudica-
tion, signed by the chairman and bearing the seal of the commission.

(b) In the certificate the commission shall include:

(1) a reference to the final decree;

(2) the name and post-office address of the holder of the adjudi-
cated right;

(3) the priority, extent, and purpose of the adjudicated right; and
if the right is for irrigation, a description of the irrigated land; and

(4) all other information in the decree relating to the adjudicated
right. (60th Legis., Ch. 45, Sec. 5(1).)

§ 5.324. Recordation of Certificate

(a) The commission shall transmit the certificate of adjudication or a
true copy to the county clerk of each county in which the appropriation
is made.

(b) On receipt of the recording fee from the holder of the certificate,
the county clerk shall file and record the certificate in a well-bound book
provided and kept for that purpose only. The clerk shall index the certif-
icate alphabetically under the name of the holder of the certificate of ad-
judication and under the name of the stream or source of water supply.

(¢) When a certificate of adjudication is filed and recorded as pro-
vided in this section, the county clerk shall deliver th~ certificate, on de-
mand, to the holder. (60th Legis., Ch. 45, Sec. 5(m).)

§ 5.325. Water Divisions

The commission shall divide the state into water divisions for the pur-
pose of administering adjudicated water rights. Water divisions may be
created from time to time as the necessity arises. The divisions shall be
constituted to secure the best protection to the holders of water rights
and the most economical supervision on the part of the state. (60th
Legis., Ch. 45, Sec. 8(a).)

§ 5.326. Appointment of Watermaster

(a) The commission may appoint one watermaster for each water divi-
sion.

(b) A watermaster holds office until a successor is appointed. The
commission may remove a watermaster at any time,

(¢) The commission may employ assistant watermasters and other em-
ployees necessary to aid a watermaster in the discharge of his duties.

(d) In a water division in which the office of watermaster is vacant,
the commission has the powers of a watermaster.

(e) The commission shall supervise and generally direct the watermas-
ter in the performance of his duties. A watermaster is responsible to the
commission for the proper performance of his duties.

(f) A person dissatisfied with any action of a watermaster may apply
to the commission for relief. (60th Legis., Ch. 45, Sec. 8(b).)
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§ 5.327. Duties of Watermaster

(a) A watermaster shall divide the water of the streams or other
sources of supply of his division in accordance with the adjudicated wa-
ter rights.

(b) A watermaster snall regulate or cause to be regulated the control-
ling works of reservoirs and diversion works in time of water shortage,
as is necessary because of the rights existing in the streams of his divi-
sion, or as is necessary to prevent the waste of water or its diversion,
taking, storage, or use in excess of the quantities to which the holders of
water rights are lawfully entitled.

(¢) A watermaster may regulate the distribution of water from any
system of works that serves users whose rights have been separately de-
termined. (60th Legis., Ch. 45, Sec. 8(c), sen. 1, 2.)

§ 5.328. Watermaster’s Notice Posted

If, in the performance of his duties, a watermaster regulates diversion
works or the controlling works of reservoirs, he shall attach to the works
a written notice, properly dated and signed, stating that the works have
been properly regulated and are wholly under his control. The notice is
legal notice to all parties interested in the diversion and distribution of
the water served by the diversion works or reservoir. (60th Legis., Ch.
45, Sec, 8(c), sen. 3.)

§ 5.329. Compensation and Expenses of Watermaster

(a) The commission shall pay the compensation and necessary ex-
penses of a watermaster, assistant watermasters, and other necessary em-
ployees, but the holders of water rights that have been determined or ad-
judicated and are to be administered by the watermaster shall reimburse
the commission for the compensation and expenses.

(b) After the adjudication decree becomes final, the commission shall
notify each holder of water rights under the decree of the amount of
compensation and expenses that will be required annually for the admin-
istration of the water rights so determined.

(¢) The commission shall hold a public hearing to determine the appor-
tionment of the costs of administration of adjudicated water rights
among the holders of the rights. After a public hearing the commission
shall issue an order assessing the annual cost against the holders of wa-
ter rights to whom the water will be distributed under the final decree.
The commission shall equitably apportion the costs. The commission may
provide for payments in installments and shall specify the dates by which
payments shall be made to the commission.

(d) The commission shall transmit all collections under this section to
the state treasurer.

(e) No water shall be diverted, taken, or stored by, or delivered to, any
person while he is delinquent in the payment of his assessed costs.

(f) An order of the commission assessing costs remains in effect until
the commigsion issues a further order. The commission may modify, re-
voke, or supersede an order assessing costs with a subsequent order. The
commission may issue supplementary orders from time to time to apply to
new diversions. (60th Legis., Ch. 45, Scc. 8(d).)
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§ 5.330. Outlet for Free Passage of Water

The owner of any works for the diversion or storage of water shall
maintain to the satisfaction of the commission a substantial headgate at
the point of diversion, or a gate on each discharge pipe of a pumping
plant, constructed so that it can be locked at the proper place by the wa-
termaster, or a suitable outlet in a dam to allow the free passage of water
that the owner of the dam is not entitled to divert or impound, the suita-
bility of the outlet to be determined by the commission. (60th Legis., Ch,
45, Sec. 8(e), sen. 1.)

§ 5.331. Measuring Devices

The commission may require the owner of any works for the diversion,
taking, storage, or distribution of water to construct and maintain suit-
able measuring devices at points that will enable the watermaster to deter-
mine the quantities of water to be diverted, taken, stored, released, or
distributed, in order to satisfy the rights of the respective users. (60th
Legis., Ch. 45, Sec. 8(e), sen. 2.)

§ 5.332. Installation of Flumes

The commission may order flumes to be installed along the line of any
ditch if necessary for the protection of water rights or other property,
(60th Legis., Ch. 45, Sec. 8(e), sen. 3.)

§ 5.333. Failure to Comply with Commission Directions

If the owner of waterworks using state water refuses or neglects to
comply with the directions of the commission given pursuant to Section
5.330, 5.331, or 5.332 of this code, the commission, after 10 days’ notice or
after a period of additional time that is reasonable under the circum-
stances, may order the watermaster to make adjustments of the control
works to prevent the owner of the works from diverting, taking, storing,
or distributing any water until he has fully complied with the order of
the commission. (60th Legis., Ch. 45, Sec. 8(e), sen. 4.)

§ 5.334. Suit Against Commission for Injury

Any person who is injured by an act of the commission under this sub-
chapter may bring suit against the commission to review the action or to
obtain an injunction. If the water right involved has been adjudicated as
provided in this subchapter, the court shall issue an injunction only if it
is shown that the commission has failed to carry into effect the decree
adjudicating the water right. (60th Legis., Ch. 45, Sec. 8(f).)

8§ 5.335. Administration of Water Rights not Adjudicated

(a) If any area in which water rights of record in the office of the
commission have not been adjudicated, the claimants of the rights and
the commission mey enter into a written agreement for their administra-
tion.

(b) An agreement made under authority of this scction shall provide:

(1) the basis and manner of distribution of the waters to which
the agreement relates;

(2) the services of a special watermaster, and assistants if neces-
sary, to carry out the agreement; and
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(3) the allocation, collection, and payment of the annual costs of
administration,

(¢) An agreement to administer unadjudicated water rights shall be
recorded in the offices of the commission and of the county clerk of each
county in which any of the works or lands affected by the agreement are
located.

(d) The administration of water rights by agreement is governed by
the provisions of this subchapter except as regards allocation and pay-
ment of the expenses of the administration.

(e) No agreement authorized by this section impairs any vested right
to the use of water or creates any additional rights to the use of water.
(60th Legis,, Ch, 45, Sec. 8(g).)

§ 5.336. Administration of Permits Issued After Adjudication

Permits, other than temporary permits, that are issued by the commis-
sion to appropriate water from an adjudicated stream or segment are
subject to administration in the same manner as is provided in this sub-
chapter for adjudicated water rights. (60th Legis., Ch. 45, Sec. 6.)

§ 5.337. Hearings: Notice and Procedure

(a) The commission shall give notice of a hearing or other proceeding
it orders under this subchapter in the manner prescribed in the rules and
regulations of the commission, unless this subchapter specifically pro-
vides otherwise.

tb) In any proceeding in any part of the state, the commission may

(1) take evidence, including the testimony of witnesses;

(2) administer oaths;

(3) issue subpoenas and compel the attendance of witnesses in the
same manner as subpoenas are issued out of the courts of the state;

(4) compel witnesses to testify and give evidence; and

(5) order the taking of depositions and issue commissions for the
taking of depositions in the same manner as depositions are obtained
in civil actions.

(c) Evidence may be taken by a duly appointed reporter before the
commission or before an authorized representative who has the power to
administer oaths.

(d) A witness at a hearing before the commission is entitled to receive
the same fees and mileage as a witness in a civil action. The party call-
ing a witness shall pay the fees and mileage. Fees and mileage of a wit-
ness called by the commission shall be paid out of funds made available
to the commission by the legislature.

(e) If a person neglects or refuses to comply with an order or subpoe-
na issued by the commission, or refuses to testify on any matter about
which he may %e lawfully interrogated, the commission may apply to a
district court of the county in which the proceeding is held to punish him
in the manner provided by law for such disobedience in civil actions.

(f) The commission may adjourn its proceedings from time to time and
from place to place.

(g) When a proceeding before the commission is concluded, the com-
mission shall render a decision as to the matters concerning which the
proceeding was held. (60th Legis., Ch. 45, Sec. 9.)
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§ 5.338. Cancellation of Water Rights

Nothing in this subchapter recognizes any abandoned or cancelled wa-
ter right or impairs in any way the power of the commission under gener-
al law to forfeit, cancel, or find abandoned any water right, including ad-
judicated water rights. (60th Legis., Ch. 45, Sec. 10.)

§ 5.339. Underground Water Not Affected

This subchapter does not apply to underground water as defined in
Section 3¢, Chapter 25, Acts of the 39th Legislature, 1925, as amended
(Article 7880—3c, Vernon’s Texas Civil Statutes)., (60th Legis., Ch. 45,
Sec. 11.)

§ 5.340. Abatement of Certain Civil Suits

(a) Nothing in this subchapter prevents or precludes a person who
claims the right to divert water from a stream from filing and prosecut-
ing to a conclusion a suit against other claimants of the right to divert or
use water from the same stream. However, if the commission has or-
dered a determination of water rights as provided in this subchapter, or
if the commission orders such a determination within 90 days after notice
of the filing of 4 suil, the suit shall be abated on the motion of the com-
niission or any party in interest as to any issues involved in the water
rights determination.

(b) If a suit is abated as provided in Subsection (a) of this section,
the court may grant or continue any temporary relief necessary to pre-
serve the status quo pending a final determination of the water rights in-
volved. (60th Legis., Ch. 45, Sec. 7.)

§ 5.341. Saving Clause

This subchapter does not affect any action or proceeding instituted be-
fore August 28, 1967, or any right accrued before that date except those
specifically provided for in this subchapter. (60th Legis., Ch. 45, Sec.
12.)

[Sections 5.342-5.400 reserved for expansion]

SUBCHAPTER H. COURT-APPOINTED WATERMASTER

Section 5.401. Scope of Subchapter

The provisions of this subchapter apply to a suit if:
(1) the state is a party;
(2) the purpose of the suit is to determine the right of the parties
to divert or use water of a surface stream; and
(3) rights are asserted to use water in, or divert water to, not
more than four counties. (55th Legis., Ch, 458, Sec. 1, sen. 1 (part).)

§ 5.402. Appointment and Authorily of Walermaster
(a) A court having jurisdiction over a suit described in Section 5.401
of this code may appoint a watermaster with power to allocate and dis-
tribute, under the supervision of the court, the water taken into judicial
custody.
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(b) The court may not appoint a watermaster with authority to act
both upstream and downstream from an existing reservoir on any surface
stream of the state. However, once a watermaster is appointed, the con-
struction of a new reservoir does not invalidate his appointment or re-
strict his authority over that portion of the stream contemplated by the
original order of appointment. (55th Legis, Ch. 458, Sec. 1, sen. 1
(part), 2.)

(¢) Under terms and conditions prescribed by the court, the watermas-
ter may incur necessary expenses, appoint necessary deputies and assist-
ants, and perform duties and assume responsibilities delegated to him by
the court. (55th Legis., Ch. 458, Sec. 2, 13, as amended.)

§ 5.403. Compensation of Watermaster

The court shall fix the compensation of the watermaster and his staff.
(55th Legis., Ch. 458, Sec. 3, sen. 1 (part); and Sec. 14, sen. 1 (part), as
amended.)

§ 5.404. Expenses and Assessment of Costs of Watermaster

(a) The trial court shall assess the costs and expenses of the water-
master and his staff against all persons receiving an allocation of the
waler in judicial custudy. The courl shall assess the costs and expenses
monthly or at other time intervals ordered by the court.

(b) The court shall assess the costs and expenses on the basis of :

(1) acreage;

(2) acre-feet of allocated water;

(3) per capita; or

(4) any other formula the court, after notice and hearing, deter-
mines to be the most equitable.

(¢) During the pendency of an appeal, the trial court, in its discretion,
may assess costs against some parties on one basis and against other par-
ties on another basis. (55th Legis., Ch. 458, Sec. 3, sen. 1 (part), 2; and
Sec. 14, sen, 1 (part), 2, as amended.)

(d) The costs and expenses are not to be taxed as ordinary court costs,
but are to be considered costs necessary to protect the rights and privi-
leges of the parties receiving allocations of water during the litigation
and are to be paid by those parties. (55th Legis., Ch. 458, Sec. 4, sen. 1;
and Sec. 15, sen. 1, as amended.)

§ 5.405. Failure to Pay Assessed Costs

If the costs and expenses assessed are not paid within the time pre-
scribed by the court, the court after notice and hearing may withdraw or
limit allocations of water to any party failing or refusing to pay his
share until all costs and expenses assessed against him are paid in full.
(66th Legis., Ch. 458, Sec. 4, sen. 2; and Sec. 15, sen, 2, as amended.)

§ 5.406. Judicial Custody of Water During Appeal

If a party appeals the judgment of the trial court, that court may re-
tain custody of the water which it has previously taken into judicial cus-
tody and over which it has appointed a watermaster, Until final judg-
ment is entered in the case, the trial court has exclusive jurisdiction to
administer, allocate, and distribute the water retained in its custody, as
provided in Section 5.407 of this code, (55th Legis., Ch, 458, Sec. 9, as
amended.)
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§ 5.407. Allocation and Distribution of Water During Appeal

During the pendency of an appeal, the trial court shall limit the alloca-
tion and distribution of the water in its custody to the parties adjudicat-
ed to have a valid right to use the water. However, if any party prose-
cutes an appeal and files a supersedeas bond, the trial court shall make
any necessary adjustments in the water allocations and allocate to that
party the same amount of water that he received during the proceedings
in the trial court. (55th Legis., Ch. 458, Sec. 10, as amended.)

§ 5.408. Retention of Watermaster During Appeal

During the pendency of an appeal, the trial court may retain the water-
master in office with the same authority he had during the trial proceed-
ings. (55th Legis., Ch. 458, Sec. 12, as amended.)

§ 5.409. Violations of Court Orders

If a party violates any order of the trial court, either during trial pro-
ceedings or during an appeal, the trial court may limit or withdraw his
allocation of water until he corrects the violation to the satisfaction of
the court. (55th Legis., Ch. 458, Sec. 5, 11, as amended.)

CHAPTER 6. WATER RIGHTS COMMISSION
SUBCHAPTER A. GENERAL PROVISIONS

Section 6.001. Definitions

The definitions contained in Chapter 5, Subchapter A, of this code ap-
ply to this chapter. (New.)

[Sections 6.002-6.010 reserved for expansion]

SUBCHAPTER B. ADMINISTRATIVE PROVISIONS

Section 6.011. Texas Water Rights Commission

The Texas Water Righis Commission is an agency of the state. (RS
Art. 7477, Sec. 3, sen. 1 (part), as amended.)

§ 6.012. Members of Commission; Appointment

The commission is composed of three members who are appointed by
the governor with the advice and consent of the senate. The governor
shall make the appointments in such a manner that each member is from
a different section of the state. (R.S. Art. 7477, Sec. 3, sen. 2 (part), §
(part), as amended.)

§ 6.013. Terms of Office

(a) The members of the commission hold office for staggered terms of
six years; and each member shall serve until his successor is appointed
and has qualified. (R.S. Art. 7477, Sec. 3, sen. 2 (part), as amended.)

(b) On February 1 of each odd-numbered year, the term of one com-
missioner expires. (R.S. Art. 7477, Sec. 3, sen. 3, as amended.)
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§ 6.014. Qualifications

To be qualified for appointment as a member of the commission, a per-
son must have some knowledge of water law. (R.S. Art. 7477, Sec. 3, sen.
2 (part), as amended.)

§ 6.015. Oath and Bond

A newly appointed member qualifies to take office by taking the offi-
cial oath of office and executing an official bond, payable to the State of
Texas, in the sum of $10,000, in accordance with the State Employee
Bonding Act (Article 6003b, Vernon’s Texas Civil Statutes). (R.S. Art.
7477, Sec. 3, sen. 4 (part), as amended.)

§ 6.016. Officer of the State

Each member is an officer of the state as that term is used in the con-
stitution. (R.S. Art, 7477, Sec. 3, sen. 4 (part), as amended.)

§ 6.017. Full-Time Service

Each member shall serve on a full-time basis. (R.S. Art. 7477, Sec. 3,
sen. 5 (part), as amended.)

§ 6.018. Officers; Meetings

(a) The governor shall designate the chairman of the commission. He
shall serve as chairman until the governor designates a different chair-
man.

(b) The chairman may designate another commissioncr to act for him
in his absence.

(¢) The chairman shall preside at the meetings of the commission.

(d) The commission shall hold regular meetings at the times specified
by a commission order and entered in its minutes. The commission may
hold special meetings at the times and places within the state that the
commission decides are appropriate for the performance of its duties.
The chairman or acting chairman shall give the other members reason-
able notice before holding a special meeting.

(e) A majority of the commission is a quorum.

(f) The chairman shall issue notice of public hearings held under the
authority of the commission. (R.S. Art, 7477, Sec. 3, sen. 6, 7, 8, 9, 10,
11, as amended.)

§ 6.019. Office Space

The State Board of Control shall furnish the commission with an office
in Austin, Texas, equipped with necessary furniture and supplies, to be
paid for on order of the commission. (R.S. Art. 7489.)

§ 6.020. Executive Director

(a) The commission shall employ an executive director to serve at the
will of the commission,

(b} The executive director is the chief administrative officer of the
commission.

(¢) The executive director is entitled to receive the same payment for
necessary travel expenses that a member receives,

(d) The executive director is entitled to receive an annual salary as
provided by the general appropriations act. (R.S. Art. 7477, Sec. 6, sen.
1, 2 (part), 3, as amended.)
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§ 6.021. Legal Services

(a) The attorney general is the legal advisor of the commission. He
shall represent the commission in litigation in which it is a party.

(b) The chairman of the commission, with the written consent of the
attorney general, may employ other legal counsel regularly or temporari-
ly. (R.S. Art. 7477, Sec. 10, as amended.)

§ 6.022. Employees

The executive director shall employ the full-time and part-time em-
ployees, including hydrologists and other specialists in the field of water
rights administration, that the commission decides are necessary to assist
it in carrying out its powers, duties, and functions. (R.S. Art, 7477, Sec,
6, sen, 2 (part), as amended.)

§ 6.023. Administrative Organization

The commission may organize and reorganize its administrative divi-
sions and services to achieve administrative efficiency. (R.S. Arti. 7477,
Sec. 4 (part), as amended.)

§ 6.024. Reports to the Governor
(a) The commission shall make biennial written reports to the gover-
nor.
(b) The commission shall include in the biennial reports:
(1) data on its activities;
(2) suggestions for amending existing laws; and
(3) suggestions for new laws that should be enacted. (R.S. Art.
7477, Sec. b, as amended.)

§ 6.025. Fiscal Reports

The commission shall file with the comptroller of public accounts full,
detailed, and verified monthly and annual reports of all its receipts and
expenditures. (R.S. Art. 7533, Sec. 1 (part), as amended.)

§ 6.026. Seal
The commission shall have a seal and shall prescribe its form. (RS
Art. 7531, Sec. 1, sen. 1 (part), as amended.)

[Sections 6.027-6.050 reserved for expansion]

SUBCHAPTER C. POWERS AND DUTIES

Section 6.051. Scope of Subchapter

The powers and duties enumerated in this subchapter are the genera!
powers and duties of the commission and those incidental tv the conduct
of its business. The commission has other specific powers and dutie~ as
prescribed in other sections of this code. (New.)

§ 6.052. Commission to be Knowledgeable

The commission shall be knowledgeable of the water courses of the
state and of the needs of the state concerning the use, storage, and con-
servation of water. (R.S. Art. 7525.)
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§ 6.053. Conservation of Water

The commission shall administer the law so as to promote the judi-
cious use and the maximum conservation of water. (42nd Legis., Ch. 128,
Sec. 4 (part).)

§ 6.054. Use of Board Surveys; Policy

The commission shall make use of surveys, studies, and investigations
conducted by the Texas Water Development Board in order to ascertain
the character of the principal requirements of the distriet regional divi-
sion of the watershed areas of the state for beneficial uses of water, to
the end that distribution of the right to take and use state water may be
more equ.tably administered in the public interest, that privileges grant-
ed for recognized uses may be economically coordinated so as to achieve
the maximum of public value from the state’s water resources, and that
the distinct regional necessities for water control and conservation and
for control of harmful floods may be recognized. (42nd Legis., Ch. 128,
Sec. b6.)

§ 6.055. Rule-Making

(a) The commission shall adopt reasonable rules relating to the con-
duct of its affairs, including rules describing the procedure to be fol-
lowed in & commission hearing or in any other administrative action.

(b) The commission may make reasonable rules to provide for enforce-
ment of the provisions of this code which are subject to administration
by the commission.

(¢) The commission shall have the rules printed and shall furnish cop-
ies of them to all interested persons who apply for them. The commis-
sion may charge a reasonable amount for copies of the rules.

(d) No new rule or amendment of an existing rqle is effective until at
least 30 days have elapsed since the date a copy of the new or amended
rule was filed with the secretary of state. (R.S. Art. 7581, Sec. 1, sen. 1
(part), 2, 3, 4, as amended; R.S. Art. 7477, Sec. 4 (part), as amended.)

§ 6.056. Rate-Fixing Power

The commission shall fix reasonable rates for the furnishing of water
for any purpose mentioned in Chapter 5 or 6 of this code. (R.S. Art.
7663.)

§ 6.057. Permit Applications

The commission shall receive, administer, and act on all applications
for permits and permit amendments:

(1) to appropriate public water for beneficial use or storage; or
(2) to construct works for the impoundment, storage, diversion, or

transportation of public water. (R.S. Art. 7477, Sec. 8(a), sen. 1, as
amended.)

§ 6.058. Hearings: Recess, Ete.

The commission may recess any hearing or examination from time to
time and from place to place. (R.S. Art. 7566, sen. 1.)

153



Ch. 58 62nd LEGISLATURE—REGULAR SESSION
Water § 6.059

§ 6.059. Power to Administer Oaths

Each member of the commission and its secretary may administer oaths
in any examination or hearing before the commission. (R.S. Art. 7566,
sen, 2.)

§ 6.060. Witnesses

(a) In any proceeding held before it, the commission may issue subpoe-
nas compelling the attendance of witnesses according to rules preseribed
by the commission,

(b) Each witness who appears before the commission under its subpoe.
na at a proceeding outside the county of his residence is entitled to re-
ceive for his appearance $1.00 per day and three cents per mile traveled
by the nearest practicable route in going to and returning from the place
of his appearance. The comptroller of public accounts shall pay the
amount on presentation of proper vouchers sworn to by the witness and
approved by the chairman of the commission. No witness is entitled to
the witness fees or mileage if he is directly interested in the proceeding.
(R.8. Art. 75665.)

§ 6.061. Injunctions

(a) The commission may enforce its rules by injunction or other appro-
priate remedy in a court of competent jurisdiction.

(b) The commission may enforce the terms and conditions of any per-
mit or certified filing by injunction or other appropriate remedy in a
court of competent jurisdiction. (R.S. Art. 7531, Sec. 2, as amended.)

§ 6.062. Venue in Commission Suits

Except as provided in Section 5.317(a) of this code, a suit instituted by
or for the commission may be brought in a court of competent jurisdic-
tion in any county where all or part of the land involved in the contro-
versy is located. (R.S. Art. 7609.)

§ 6.063. Power to Condemn Works

(a) The commission may condemn existing works if their existence
or operation may, in the judgment of the commission, become a public
menace or dangerous to life and property.

(b) In all cases of proposed condemnation, the commission shall notify
the interested party of the contemplated action and shall specify a time
for him to appear and be heard. (R.S. Art. 7529.)

§ 6.064. Power to Inspect

The commission or its authorized agent may inspect any impounding,
diversion, or distribution works during construction to determine whether
or not they are being constructed in a safe manner and whether or not
they are being constructed according to the order of the commission.
(R.8S. Art. 7514.)

§ 6.065. Power to Enter Land
Any member or employee of the commission may enter any perso.n’s
land, natural waterway, or artificial waterway for the purpose of making
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an investigation that would, in the judgment of the commission, assist
the commission in the discharge of its duties. (R.S. Art. 7581.)

§ 6.066. Agency Cooperation

In performing its duties, the commission may cooperate with any per-
son. (R.S. Art, 7477, Sec. 11, as amended.)

§ 6.067. Evaluation of Outstanding Permits

The commission shall actively and continually evaluate outstanding
permits and certified filings and shall carry out measures to cancel whol-
ly or partially the certified filings and permits that are subject to cancel-
fation. (R.S. Art. 7477, Sec. 8(¢), as amended.)

§ 6.068. Fees

(a) The commission shall charge and collect the fees prescribed by this
section. The commission shall make a record of fees prescribed when
due, and shall render an account to the person charged with the fees.
Each fee is a separate charge and is in addition to other fees unless pro-
vided otherwise,

(b) The fee for filing an application or petition is $25 plus the cost of
required notice.

(¢) The fee for recording an instrument in the office of the commis-
sion is $1.00 per page.

(d) The fee for the use of water for irrigation is 50 cents per acre to
be irrigated.

(e) The fee for the use of water for a steam or gas power plant, or
for cooling, condensing, or steam purposes is $1.00 for each indicated
horsepower.

(f) The fee for impounding water, except under Section 5.140 of this
code, or for the use of water for recrcation or pleasure, is 50 cents per
acre-foot of storage, based on the total holding capacity nf the reservoir
at normal operating level.

(g) The fee for other uses of water not specifically named in this sec-
tion is $1.00 per acre-foot.

(h) A fee charged under this section for one use of water under a per-
mit from the commission may not exceed $5,000. The fee for each addi-
tional use of water under a permit for which the maximum fee is paid
may not exceed $1,000,

(i) The fees prescribed by Subsections (d) through (g) of this section
are one-time fees, payable when the application for an appropriation is
made., However, if the total fee for a permit exceeds $1,000, the appli-
cant shall pay one-tenth of the fee when the application is filed, one-
tenth within 30 days after notice is mailed to him that the permit is
granted, and the balance before he begins to use water under the permit.
If the applicant does not pay all of the amount owed before he begins to
use water under tke permit, his permit is annulled. (R.S. Art. 7532, Sec.
1, as amended; R.S. Art. 7535.)

§ 6.069. Fees: Exemptions

The Texas Water Development Board and the Texas Parks and Wildlife
Commission are exempted from payment of any filing, recording, or use
fees required by this code. (R.S. Art. 7532, Sec. 8, as amended.)
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§ 6.070. Disposition of Fees, Ete.

(a) The commission shall immediately deposit the fees and charges it
collects in the state treasury. (R.S. Art. 75633, Sec. 1 (part), as amend.
ed.)

(b) The commission shall deposit all costs collected under Chapter 5,
Subchapter F of this code in the state treasury to the credit of the water
rights administration fund, from which the commission shall pay all ex-
penses necessary to efficiently administer and perform the duties de-
scribed in Sections 5.325-5.335 of this code. (R.S. Art. 7533, Sec. 2, as
amended.)

§ 6.071. Disposition of Fees Pending Determination

The commission shall hold all fees, except filing fees, which are paid
with an application until the commission finally determines whether the
application should be granted. If the application is not granted, the com-
mission shall return the fees to the applicant. (R.S. Art. 7532, Sec. 2, as
amended.)

§ 6.072. Certified Copies

(a) On application and payment of the fees prescribed by commis-
sion rule, the commission shall furnish certified copies of:
(1) any of its proceedings;
(2) any other official act of record; or
(3) any paper, map, or document filed in the office of the commis-
sion in connection with the appropriation of water or the determina-
tion or administration of water rights.

(b) The certified copy is admissible as evidence in any court or admin-
istrative proceeding if it is:
(1) signed by the chairman, a person designated by the chairman,
or the executive director; and
(2) issued under the seal of the commission. (R.S. Art. 7477, Sec.
13, as amended.)

§ 6.073. Federal Projects
(a) In this section:

(1) “federal project” means an engineering undertaking or work
to construct, enlarge, or extend a dam, lake, reservoir, or other wa-
ter-storage or flood-control work, or a drainage, reclamation, or can-
alization undertaking, or any combination of these, financed in whole
or in part with funds of the United States;

(2) “engineering report” means the plans, data, profiles, maps, es-
timates, and drawings prepared in connection with a federal project;
and

(3) “federal agency” means the Corps of Engineers of the United
States Army, the Bureau of Reclamation of the Department of Interi-
or, the Soil Crnservation Service of the Department of Agriculture,
the United States Section of the International Boundary and Water
Commission, or any other agency of the United States, the function
of which includes the conservation, development, retardation by im-
pounding, control, or study of the water resources of Texas or the
United States. (54th Legis., Ch. 47, Sec. 1.)
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(b) When the governor receives an engineering report submitted by a
federal agency seeking the governor’s approval of a federal project, he
shall immediately forward the report to the commission for its study con-
cerning the feasibility of the federal project. (54th Legis., Ch. 47, Sec. 2,
sen. 1.)

(¢) The commission shall hold a public hearing to receive the views of
persons and groups who might be affected by the proposed federal proj-
ect. The commission shall publish nutic_ of the time, date, place, nature,
and purpose of the public hearing, once each week for two consecutive
weeks before the date stated in the notice, in a newspaper having general
circulation in the section of the state where the federal project is to be
located or the work done. (54th Legis., Ch. 47, Sec. 2, sen. 2, 3.)

(d) The commissgion shall conduct the hearing in the same manner that
it conducts a hearing on an application for a permit to appropriate state
water. After hearing all the evidence both for and against approval of
the federal project, the commission shall enter its order approving or dis-
approving the feasibility of the federal project, and the order shall in-
clude the commission’s reasons for approval or disapproval. (54th Legis.,
Ch. 47, Gece. 3.)

(e) In determining feasibility the commission shall consider, among
other relevant factors:

(1) the effect of the federal project on water users on the stream;

(2) the public interest to be served;

(8) the development of damsites to the optimum potential for wa-
ter conservation;

(4) the integration of the federal project with other water conser-
vation activities;

(5) the protection of the state’s interests in its water resources;
and

(6) the engineering practicality of the federal project, including
cost of construction, operation, and maintenance. (54th Legis., Ch,
47, Sec. 4.)

(f) The commission shall forward to the governor a certified copy of
its order. The commission’s finding that the Jederal project is either fea-
sible or not feasible is final and the governor shall notify the federal
agency that the federal project has been either approved or disapproved.
(64th Legis., Ch. 47, Sec. 5.)

(g) The provisions of this section do not apply to the state soil conser-
vation board as long as that board is designated by the governor as the
authorized state agency having supervisory responsibility io approve or
disapprove of projects designed to effectuate watershed-protection and
flood-prevention programs initiated in cooperation with the United States
Department of Agriculture. (54th Legis., Ch. 47, Sec. 6.)

§ 6.074. Continuing Right of Supervision of Districts Created Under
Article XVI, Section 59, of the Texas Constitution

(a) The powers and duties of all districts and authorities created un-
der Article XVI, Section 59, of the Texas Constitution, are subject to the
continuing right of supervision of the State of Texas, by and through the
Texas Water Rights Commission or its successor. (61st Legis., Ch. 564,
Sec. 1 (part).)

(b) The provisions of this section shall not apply to any river authori-
ty encompassing 10 or more counties which was not subject to the con-
tinuing right of supervisicn of the State of Texas, by and through the
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Texas Water Rights Commission or its predecessors, on June 10, 1969,
(61st Legis., Ch, 564, Sec. 1 (part).)

§ 6.075. Duty to Investigate Fresh Water Supply District Projects
(a) In this section:
(1) “district’” means fresh water supply district; and
(2) “designated agent” means any licensed engineer selected by
the commission to perform the functions specified in this section.
(New; 61st Legis., Ch. 568, Sec. 1, sen, 12.)

(b) The commission shall investigate and report on the organization
and feasibility of all districts created under Chapter 53 of this code which
issue bonds under the provisions of that chapter. (61st Legis., Ch, 563,
Sec. 1, sen. 1.)

(e) A district that wants to issue bonds for any purpose shall submit
to the commission a written application for investigation, together with a
copy of the engineer’s report and a copy of the data, profiles, maps,
plans, and specifications made in connection with the engineer’s report.
(61st Legis., Ch. 563, Sec. 1, sen. 2.)

(d) The commission or its designated agent shall examine the applica-
tion and other information and shall visit the project and carefully in-
spect it. The commission or its designated agent may ask for and shall
be supplied with additional data and information requisite to a reason-
able and careful investigation of the project and proposed improvements.
(61st Legis., Ch. 568, Sec. 1, sen. 3.)

(e) The commission or its designated agent shall file in the commis-
sion office written suggestions for changes and improvements and shall
furnish a copy of the suggestions to the board of the district. If the
commission finally approves or refuses to approve the project, or the is-
suance of bonds for the improvements, it shall make a full written report,
file it in its office, and furnish a copy of the report to the board of the
district. (61st Legis., Ch. 563, Sec. 1, sen. 4, 5.)

(f) During the course of construction of the project and improvements,
no substantial alterations shall be made in the plans and specifications
without the approval of the commission, The commission or its designat-
ed agent has full authority to inspect the improvements at any time during
construction to determine if the project is being constructed in accordance
with the plans and specifications approved by the commission. (61st
Legis., Ch. 563, Sec. 1, sen, 6, 7.)

(g) If the commission finds that the project is not being constructed in
accordance with the approved plans and specifications, it immediately
shall notify in writing by certified mail each member of the board of the
district and its manager. If, within 10 days after the notice is mailed,
the board of the district does not take steps to insure that the project is
being constructed in accordance with the approved plans and specifica-
tions, the commission shall give written notice of that fact to the attorney
general, (61st Legis., Ch. 563, Sec. 1, sen. 8, 9.)

(h) After the attorney general receives the notice, he may bring an ac-
tion for injunctive relief, or he may bring quo warranto proceedings
against the directors. Venue for either of these actions is exclusively in
the district court of Travis County. (61st Legis., Ch. 563, Sec. 1, sen. 10,
11)

[Sections 6.076-6.100 reserved for expansion]
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SUBCHAPTER D. JUDICIAL REVIEW

Section 6.101. Judicial Review of Commission Acts

(a) A person affected by a ruling, order, decision, or other act of the
commission may file a petition to review, set aside, modify, or suspend
the act of the commission.

(b) A person affected by a ruling, order, or decision of the commission
must file his petition within 30 days after the effective date of the rul-
ing, order, or decision. A person affected by an act other than a ruling,
order, or decision must file his petition within 30 days after the date the
commission performed the act. (R.S. Art. 7477, Sec. 12(a), sen. 1, as
amended.)

§ 6.102. Remedy for Commission Inaction

A person affected by the failure of the commission to act in a reason-
able time on an application to appropriate water, or to perform any other
duty with reasonable promptness, may file a petition to compel the com-
mission to show cause why it should not be directed by the court to take
immediate action. (R.S. Art. 7477, Sec. 12(a), sen. 2, as amended.)

§ 6.103. Diligent Prosecution of Suit

The plaintiff shall prosecute with reasonable diligence any suit brought
under Section 6.101 or 6.102 of this code. If the plaintiff does not secure
proper service of process, or does not prosecute his suit within one year
after it is filed, the court shall presume that the suit has been aban-
doned. The court shall dismiss the suit on a motion for dismissal made
by the attorney general unless the plaintiff after receiving due notice can
show good and sufficient cause for the delay. (R.S. Art. 7477, Sec.
12(a), sen. 4, 5, 6, as amended.)

§ 6.104. Venue

A suit instituted under Section 6.101 or 6.102 of this code must be
brought in the district court of Travis County. (R.S. Art. 7477, Sec.
12(a), sen, 3, as amended.)

§ 6.105. Appeal of District Court Judgment

A judgment or order of a district court in a suit brought for or against
the commission is appealable as are other civil cases in which the district
court has original jurisdiction. (R.S. Art. 7477, Sec. 12(b), as amended.)

SUBTITLE B. WATER DEVELOPMENT

CHAPTER 11. WATER DEVELOPMENT BOARD
SUBCHAPTER A. GENERAL PROVISIONS

Section 11.001. Definitions

In this chapter, unless the context requires a different definition:
(1) “Board” means the Texas Water Development Board.
(2) “Chairman” means the chairman of the Texas Water Develop-
ment Board.
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(3) “Executive director” means the executive director of the Texas
Water Development Board.

(4) “Political subdivision” means a county, city, or other body pol-
itic or corporate of the state, including any district or authority cre-
ated under Article III, Section 52, or Article XVI, Section 69, of the
Texas Constitution, and including any interstate compact commission
to which the state is a party.

(5) “Project” means any engineering undertaking or work to con-
serve and develop surface or subsurface water resources of the state
including the control, storage, and preservation of its storm water and
floodwater and the water of its rivers and streams for all useful
and lawful purposes by the acquisition, improvement, extension, or
construction of dams, reservoirs, and other water storage projects
including underground storage projects, filtration and water treat.
ment plants including any system necessary to transport water from
storage to points of distribution, or from storage to filtration and
treatment plants, including facilities for transporting water there.
from to wholesale purchasers, by the acquisition, by purchase of
rights in underground water, by the drilling of wells, or for any one
or more of these purposes or methods.

(8) “Weighted average effective interest rate” means the rate of
interest computed by dividing the total value of all coupons attached
to the bonds issued under this chapter, after deducting all premiums
and adding all discounts involved, by the total number of years from
the date of issuance to the date of maturity of each bond previously
issued.

(7) “Bonds” means the Texas Water Development Bonds autho-
rized by the Texas Constitution.

(8) “Commission” means the Texas Water Rights Commission. (55th
Legis., Ch. 425, Sec. 2, as amended.)

[Sections 11.002-11.010 reserved for expansion]

SUBCHAPTER B. ADMINISTRATION PROVISIONS

Section 11.011. Texas Water Development Board

The Texas Water Development Board is an agency of the state. (55th
Legis., Ch. 425, Sec. 3, subsec. (a), sen. 1, as amended.)

§ 11.012. Members of Board; Appointment
(a) The board is composed of six members, who are appointed by the
governor with the advice and consent of the senate.
(b) The governor shall make the appointments in such a manner that:
(1) one member is from the field of engineering, one is {rom the
field of public or private finance, one is a lawyer, one is a farmer or
rancher, and two are from the public at large;
(2) each member is from a different section of the state; and
(3) each member before appointment has had at least 10 years of
successful business or professional experience. (55th Legis., Ch. 425,
Sec. 8, subsec. (a), sen. 2, 3, as amended.)
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§ 11.013. Officers of State; Oath

Each member of the board is an officer of the state as that term is
used in the constitution, and each member shall qualify by taking the of-
ficial oath of office. (85th Legis., Ch. 425, Sec. 3, subsec. (a), sen. 7, as
amended.)

§ 11.014. Terms of Office

The members of the board hold office for staggered terms of six years,
with the terms of two members expiring every two years. Each member
holds office until his successor is appointed and has qualified. (55th
Legis., Ch. 425, Sec. 3, subsec. (a), sen. 4, 5, 6, as amended.)

§ 11.015. Board Officers

(a) The governor shall designate one member as chairman of the board
to serve at the will of the governor.

(b) The members shall elect a vice chairman every two years. The
board shall fill a vacancy in the office of vice chairman for the remain-
der of the unexpired term, (55th Legis., Ch. 425, Sec. 3, subsec. (a), sen.
9, 10, 11, as amended.)

§ 11.016. Board Meetings

(a) The board shall meet once each month on a day and at a place se-
lected by it, subject to recesses at the discretion of the board. The chair-
man may call a special meeting at any time by giving reasonable notice to
the other members. (55th Legis., Ch. 425, Sec. 21, sen. 1, 2, as amended.)

(b) The chairman, or in his absence the vice chairman, shall preside at
all meetings of the board.

(¢) A majority of the members constitutes a quorum to transact busi-
ness, (55th Legis., Ch. 425, Sec. 3, subsec. (a), sen. 12, 13, as amended.)

§ 11.017. Compensation; Expenses

A member is entitled to receive not more than $26 for each day he
serves in the performance of his duties, together with travel and other
necessary expenses. (566th Legis.,, Ch. 425, Sec. 3, subsec. (a), sen. 8, as
amended.)

§ 11,018, Administrative Organization

The board may organize and reorganize its administrative sections and
divisions to achieve efficiency. (55th Legis., Ch. 425, Sec. 3, subsec. (¢),
sen, 2, as amended.)

§ 11.019. Executive Director

The board shall employ an executive director to serve at the will of the
board. (65th Legis., Ch. 425, Sec. 21, sen. 4, as amended.)

§ 11.020. Development Fund Manager

The executive director, with the approval of the board, shall appoint
the development fund manager, who shall perform all duties required by
this chapter and by the board. (55th Legis., Ch. 425, Sec. 21, sen. 6, as
amended.)
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§ 11.021. Travel Expenses

The executive director, chief engineer, development fund manager, and
the general counsel are entitled to receive necessary travel expenses in
the same manner as members of the board. (56th Legis., Ch. 425, Sec. 21,
sen. 7; subdiv. (k); as amended.)

§ 11.022. Compensation of Employees

The executive director and the other employees of the board are enti-
tled to compensation as provided by the general appropriations act.
(656th Legis., Ch. 425, Sec. 21, sen. 8, as amended, and Sec. 22, sen. 5.)

§ 11.023. Seal
The board shall have a scal bearing the words “Texas Water Develop-

ment Board” encircling the oak and olive branches common to other offi-
cial seals. (55th Legis., Ch. 425, Sec. 21, sen. 3, as amended.)

§ 11.024. Attorney General’s Approval of Contracts, Etc.
The board shall obtain the approval of the attorney general as to the
legality of:
(1) the resolution of the board authorizing state ownership in a
project; and
(2) all contracts authorized in Subchapters H and I of this chap-
ter to which the board is a party. (66th Legis., Ch. 425, Sec. 12,
subsec. (p), as amended.)

§ 11.025. Rules and Regulations

(a) The board shall make rules prescribing the form and content of ap-
plications for financial assistance.

(b) The board and the commission, separately or jointly, may make reason-
able and necessary rules and regulations to implement and effectuate the pro-
visions of this chapter.

(c¢) These rules and regulations, and any amendments to them, shall be
submitted to the attorney general for his approval and shall be filed with
the secretary of state. (56th Legis., Ch. 425, Sec. 12, subsec. (q); Sec.
19, as amended.)

§ 11.026. Reports to Governor

The board shall make biennial reports in writing to the governor. Each
report shall include data on the activities of the board and shall recom-
mend any legislation the board considers necessary or desirable. (56th
Legis., Ch. 425, Sec. 23, as amended.)

[Sections 11.027-11.060 reserved for expansion]

SUBCHAPTER C. DUTIES OF EXECUTIVE DIRECTOR
AND STAFF

Section 11.061. Responsibility of Executive Director

The executive director, under the policies of the board, shall manage
the administrative affairs of the board, serve as chief administrative offi-
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cer for the board, and employ necessary personnel. In addition to other
duties and assignments made by the board, the executive director is re-
sponsible to the board for the performance by the staff of the duties de-
scribed in this subchapter. (b65th Legis.,, Ch. 425, Sec. 21, sen. §, 9
(part).)

§ 11.062. Studies, Investigations, Surveys

(a) The staff shall make studies, investigations, and surveys of the oc-
currence, quantity, quality, and availability of the surface water and
groundwater of this state. For these purposes the staff shall collect, re-
ceive, analyze, and process basic data concerning the water resources of
the state.

(b) The staff shall:

(1) determine suitable locations for future water facilities including
reservoir sites;

(2) locate land best suited for irrigation;

(3) make estimates of the cost of proposed irrigation works and
the improvement of reservoir sites; and

(4) examine and survey reservoir sites.

(¢) The staff shall keep full and proper records of its work, observa-
tions, data, and calculations, all of which are the property of the state.
(55th Legis., Ch. 425, Sec. 21, subdiv, (a), (¢), as amended; 42nd Legis,,
Ch. 128, Sec. 5; R.S. Arts. 75624, 7527, 7528.)

(d) In performing its duties under this section, the staff shall assist
the commission in carrying out the purposes and policies stated in Section
6.064 of this code. (New.)

§ 11.063. Engineering, Hydrologie, and Geologic Functions

The staff shall advise and assist the board with regard to engineering,
hydrologic, and geologic matters concerning the water resources of the
state. The staff shall evaluate, prepare, and publish engineering, hydro-
logic, and geologic data, information, and reports relating to the water re-
sources of the state. (556th Legis., Ch. 425, Sec. 21, subdiv. (f), (h)
(part), and (i), as amended.)

§ 11.064. Silt Load of Streams, Ete.

The staff shall determine the silt load of streams, make investigations
and studies of the duty of water, and make surveys to determine the wa-
ter needs of the distinet regional divisions of the watershed areas of the
state. (B65th Legis., Ch. 425, Sec. 21, subdiv. (g), as amended.)

§ 11.065. Studies of Underground Water Supply

The staff may make studies and investigations of the physical charac-
teristics of water-bearing formations and of the sources, occurrence,
quantity, and quality of the underground water supply of the state; and
the staff may study and investigate feasible methods to conserve, pre-
serve, improve, and supplement this supply. The work shall first be un-
dertaken in areas where, in the judgment of the board, the greatest need
exists; and in determining the need the board shall consider all benefi-
cial uses essential to the general welfare of the state. Water-bearing
formations may be explored by coring or other mechanical or electrical
means when the area to be investigated has more than a local influence
on water resources. (41st Legis., 2nd C.S., Ch, 37, Sec. 1, as amended.)
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§ 11.105. Effect of Plan

(a) The state water plan, as formally adopted by the board, shall be a
flexible guide to state policy for the development of water resources in
this state.

(b) The commission shall take the plan into consideration in matters com-
ing before it but is not bound by the plan.

(e) Nothing in the state water plan or any amendment or modification
of the plan affects any vested right existing before August 30, 1965,
(55th Legis., Ch. 425, Scc. 3, subsec. (b), sen. 10, 11, 12, as amended.)

§ 11.106. Amendment of Plan

(a) The board shall amend or modify the plan as experience and
changed conditions require. The commission, when requested to do so by the
board, shall hold a public hearing on any amendment or modification in the
manner and for the purposes provided by Section 11.104 of this code.

(b) Any amendment or modification adopted by the board becomes a
part of the plan. (55th Legis., Ch. 425, Sec. 3, subsec. (b), sen. 13, 14, as
amended.)

§ 11.107. Federal Assistance in Financing Plan

The board may take all necessary action to qualify for federal assis-
tance in financing the development and improvement of the plan. (55th
Legis., Ch. 425, Sec. 3, subsec. (b), sen. 15, as amended.)

[Sections 11.108-11.140 reserved for expansion]

SUBCHAPTER E. WATER DEVELOPMENT BONDS

Section 11.141. Issuance of Water Development Bonds

The board, by resolution, from time to time may provide for the issu-
ance of negotiable bonds in an aggregate amount not to exceed $200 mil-
lion pursuant to the provisions of Article III, Section 49-c, of the Texas
Constitution. On two-thirds vote of each House of the Legislature, the
board, by resolution, may issue additional negotiable bonds in an aggre-
gate amount not to exceed $200 million, pursuant to the provisions of Ar-
ticle I1I, Section 49-d, of the Texas Constitution. (55th Legis., Ch. 425,
Sec. 4, subsec. (a), as amended; 59th Legis., Ch. 221.)

§ 11.142. Description of Bonds

The bonds shall be on a parity and shall be called Texas Water Devel-
opment Bonds. The board may issue them in one or several installments
and shall date the bonds of each issue. (55th Legis., Ch. 425, Sec. 4,
subsec. (¢), sen. 1, 3, 4 (part), as amended.)

§ 11.143. Sale Price of Bonds
The board may not sell an installment or series of bonds for an amount
less than the face value of all of the bonds comprising the installment or
series with accrued interest from their date of issuance. (b5th Legis.
Ch. 425, Sec. 8, sen. 1 (part).)
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§ 11.144. Interest on Bonds

The bonds of each issue shall bear interest payable annually or semian-
nually at the option of the board. (55th Legis.,, Ch, 425, Sec. 4, subsec.
(c), sen. 4 (part), as amended.)

§ 11.145. Form, Denomination, Place of Payment

The board shall:
(1) determine the form of the bonds, including the form of any
interest coupons to be attached;
(2) fix the denomination of the bonds; and
(3) fix the places of payment of the principal and interest. (556th
Legis., Ch. 425, Sce. 4, subsec. (¢), sen. 5, as amended.)

§ 11.146. Maturity of Bonds

The bonds of each issue shall mature, serially or otherwise, not more
than 50 years from their date of issuance. (55th Legis., Ch. 425, Sec. 4,
subsec. (¢), sen. 4 (part), as amended.)

§ 11.147. Redemption Before Maturity

In the resolution providing for the issuance of bonds, the board may
fix the price, terms, and conditions for redemption of bonds before matu-
rity. (B65th Legis., Ch. 425, Sec. 4, subsec. (c), sen, 4 (part), as amend-
ed.)

§ 11.148. Registered and Bearer Bonds

The resolution may provide for registration of the bonds as to owner-
ship, successive conversion and reconversion from registered to bearer
bonds, and successive conversion and reconversion from bearer to regis-
tered bonds. (56th Legis., Ch. 425, Sec. 4, subsec. (¢), sen, 10, as amend-
ed.)

§ 11.149. Notice of Bond Sale

After authorizing the issuance of a series of bonds and determining to
call for bids on the bonds, the board shall publish an appropriate notice
of the sale:

(1) at least one time not less than 10 days before the date of the
sale in a newspaper of general statewide circulation which is pub-
lished not less than seven times weekly; and

(2) for the number of times, as the board may determine, in one or
more recognized financial publications of general circulation publish-
ed within the state and one or more of these puhlications published
outside the state. (55th Legis., Ch. 425, Sec. 7, sen. 1, 2, 3, as amend-
ed.)

§ 11.150. Competitive Bids

The board shall sell the bonds only after competitive bidding to the
highest and best bidder. The board may reject any or all bids. (55th
Legis., Ch. 425, Sec. 8, sen. 1 (part), 2.)

§ 11.151. Security for Bids

The board shall require every bidder, except administrators of state
funds, to include with the bid an exchange or cashier’'s check for a sum
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§ 11.105. Effect of Plan

(a) The state water plan, as formally adopted by the board, shall be a
flexible guide to state policy for the development of water resources in
this state.

(b) The commission shall take the plan into consideration in matters com-
ing before it but is not bound by the plan.

(¢) Nothing in the state water plan or any amendment or modification
of the plan affects any vested right existing before August 30, 1965,
(55th Legis., Ch. 425, Scc. 3, subsec. (b), sen. 10, 11, 12, as amended.)

§ 11.106. Amendment of Plan

(a) The board shall amend or modify the plan as experience and
changed conditions require. The commission, when requested to do so by the
board, shall hold a public hearing on any amendment or modification in the
manner and for the purposes provided by Section 11.104 of this code.

(b) Any amendment or modification adopted by the board becomes a
part of the plan. (55th Legis., Ch. 425, Sec. 3, subsec. (b), sen. 13, 14, as
amended.)

§ 11.107. Federal Assistance in Financing Plan

The board may take all necessary action to qualify for federal assis-
tance in financing the development and improvement of the plan. (55th
Legis., Ch. 425, Sec. 3, subsec. (b), sen. 15, as amended.)

[Sections 11.108-11.140 reserved for expansion]

SUBCHAPTER E. WATER DEVELOPMENT BONDS

Section 11.141. Issuance of Water Development Bonds

The board, by resolution, from time to time may provide for the issu-
ance of negotiable bonds in an aggregate amount not to exceed $200 mil-
lion pursuant to the provisions of Article III, Section 49-c, of the Texas
Constitution. On iwo-thirds vote of each House of the Legislature, the
board, by resolution, may issue additional negotiable bonds in an aggre-
gate amount not to exceed $200 million, pursuant to the provisions of Ar-
ticle III, Section 49-d, of the Texas Constitution. (56th Legis., Ch. 425,
Sec. 4, subsec. (a), as amended; 59th Legis., Ch. 221.)

§ 11.142. Description of Bonds

The bonds shall be on a parity and shall be called Texas Water Devel-
opment Bonds. The board may issue them in one or several installments
and shall date the bonds of each issue. (55th Legis., Ch. 425, Sec. 4,
subsec. (c¢), sen. 1, 3, 4 (part), as amended.)

§ 11.143. Sale Price of Bonds

The board may not sell an installment or series of bonds for an amount
less than the face value of all of the bonds comprising the installment or
series with accrued interest from their date of issuance. (55th Legis,
Ch. 425, Sec. 8, sen, 1 (part).)
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§ 11.144. Interest on Bonds

The bonds of each issue shall bear interest payable annually or semian-
nually at the option of the board. (65th Legis.,, Ch. 425, Sec. 4, subsec.
(¢), sen. 4 (part), as amended.)

§ 11.145. Form, Denomination, Place of Payment

The board shall:
(1) determine the form of the bonds, including the form of any
interest coupons to be attached;
(2) fix the denomination of the bonds; and
(8) fix the places of payment of the principal and interest. (55th
Legis., Ch. 425, Sec. 4, subsec. (¢), sen. 5, as amended.)

§ 11.146. Maturity of Bonds

The bonds of each issue shall mature, serially or otherwise, not more
than 50 years from their date of issuance. (55th Legis., Ch. 4256, Sec. 4,
subsec. (¢}, sen. 4 (part), as amended.)

§ 11.147. Redemption Before Maturity

In the resolution providing for the issuance of bonds, the board may
fix the price, terms, and conditions for redemption of bonds before matu-
rity. (565th Legis., Ch. 425, Sec. 4, subsec. (¢), sen. 4 (part), as amend-
ed.)

§ 11.148. Registered and Bearer Bonds

The resolution may provide for registration of the bonds as to owner-
ship, successive conversion and reconversion from registered to bearer
bonds, and successive conversion and reconversion from bearer to regis-
tered bonds. (55th Legis., Ch. 425, Sec. 4, subsec. (¢), sen. 10, as amend-
ed.)

§ 11.149. Notice of Bond Sale

After authorizing the issuance of a series of bonds and determining to
call for bids on the bonds, the board shall publish an appropriate notice
of the sale:

(1) at least one time not less than 10 days before the date of the
sale in a newspaper of general statewide circulation which is pub-
lished not less than seven times weekly; and

(2) for the number of times, as the board may determine, in one or
more recognized financial publications of general circulation publish-
ed within the state and one or more of these publications published
outside the state. (65th Legis., Ch. 425, Sec. 7, sen, 1, 2, 3, as amend-
ed.)

§ 11.150. Competitive Bids

The board shall sell the bonds only after competitive bidding to the
highest and best bidder. The board may reject any or all bids. (565th
Legis., Ch, 425, Sec. 8, sen. 1 (part), 2.)

§ 11.151. Security for Bids

The board shall require every bidder, except administrators of state
funds, to include with the bid an exchange or cashier’s check for a sum
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the board considers adequate as a forfeit guaranteeing acceptance of and
payment for all bonds covered by the bids. (556th Legis., Ch. 425, Sec. 7,
sen. 4, as amended.)

§ 11.152, Approval of Bonds; Registration

Before bonds are delivered to the purchasers, the bonds and the record
pertaining to their issuance shall be submitted to the attorney general for
his approval. When the attorney general’s approval is obtained, the
bonds shall be registered in the office of the state comptroller. (55th
Legis., Ch. 425, Sec. 4, subsec, (¢), sen. 11, 12, as amended.)

§ 11.153. Execution of Bonds

The bonds shall be executed on behalf of the board as general obliga-
tions of the state in the following manner: The chairman of the board
and the development fund manager shall sign the bonds; the board shall
impress its seal on the bonds; the governor shall sign the bonds; and
the secretary of state shall attest the bonds and impress on them the
state seal, (556th Legis., Ch, 425, Sec. 4, subsec. (c), sen. 6, as amended.)

§ 11.154. Facsimile Signatures and Seals

The resolution authorizing the issuance of an installment or series of
bonds may prescribe the extent to which the board, in executing the
bonds and appurtenant coupons, may use facsimile signatures and fac-
simile seals instead of manual signatures and manually impressed seals.
Interest coupons may be signed by the facsimile signatures of the chair-
man of the board and the development fund manager. (65th Legis., Ch
425, Sec. 4, subsec. (¢), sen. 7, 8, as amended.)

§ 11.155. Signature of Former Officer

If an officer whose manual or facsimile signature appears on a bond or
whose facsimile signature appears on any coupon ceases to be an officer
before the bond is delivered, the signature is valid and sufficient for all
purposes as if he had remained in office until the delivery had heen
made. (55th Legis., Ch. 425, Sec. 4, subsec. (¢), sen. 9, as amended.)

§ 11.156. Bonds Incontestable

After approval by the attorney general, registration by the comptroller,
and delivery to the purchasers, the bonds are incontestable and constitute
general obligations of the state, (55th Legis., Ch. 425, Sec. 4, subsec.
(d), sen. 1, as amended.)

§ 11.157. Payment by Treasurer

The state treasurer shall pay the principal on the bonds as they mature
and the interest as it becomes payable. (55th Legis., Ch. 425, Sec. 10-C,
sen. 2.)

§ 11.158. Payment Enforceable by Mandamus

Payment of the bonds and performance of official duties prescribed by
Article III, Section 49-c, of the Texas Constitution and by the provisions
of this subchapter may be enforced in any court of competent jurisdiction
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by mandamus or other appropriate proceeding. (56th Legis., Ch. 425,
Sec. 4, subsec. (d), sen. 2, as amended.)

§ 11.159. Refunding Bonds

The board may provide by resolution for the issuance of refunding
bonds to refund outstanding bonds issued under this chapter and their ac-
crued interest. The board may sell these bonds and use the proceeds to retire
the outstanding bonds issued under this chapter or the board may exchange
the refunding bonds for the outstanding bonds. The issuance of the re-
funding bonds, their maturity, the rights of the bondholders, and the du-
ties of the board with respect to refunding bonds are governed by the
provisions of this chapter relating to original bonds, to the extent that
they may be made applicable. (56th Legis., Ch. 425, Sec. 5.)

§ 11.160. Bonds Negotiable Instruments

The bonds issued under the provisions of this chapter are negotiable in-
struments under the laws of this state. (55th Legis., Ch. 425, Sec. 4,
subsec. (e), as amended.)

§ 11.161. Bonds not Taxable

Bonds issued under this chapter, the income from the bonds, and the
profit made on their sale are free from taxation within the state. (55th
Legis., Ch, 425, Sec. 6, sen. 3.)

§ 11.162. Authorized Investments
Bonds issued under this chapter are legal and authorized investments
for:
(1) banks;
(2) savings banks;
(3) trust companies;
(4) building and loan associations;
(5) insurance companies;
(6) fiduciaries;
(7) trustees;
(8) guardians; and
(9) sinking funds of cities, towns, villages, counties, school dis-
tricts, and other political subdivisions and public agencies of the
state. (55th Legis., Ch. 425, Sec. 6, sen. 1.)

§ 11.163. Security for Deposit of Funds

Bonds issued under this chapter, when accompanied by all appurtenant
unmatured coupons, are lawful and sufficient security for all deposits of
funds of the state or of a city, town, village, county, school district, or
any other agency or political subdivision of the state, at the par value of
the bonds. (55th Legis., Ch. 425, Sec. 6, sen. 2.)

§ 11.164. Mutilated, Lost, Destroyed Bonds

The board may provide for the replacement of any mutilated, lost, or
destroyed bond. (55th Legis., Ch. 425, Sec. 4, subsec. (f), as amended.)

[Sections 11.165-11.200 reserved for expansion]
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SUBCHAPTER F. FUNDING PROVISIONS

Section 11.201. Disposition of Money Received

All money received by the board shall be deposited in the state trea-
sury and credited to the proper special fund as provided in this subchap-
ter. (56th Legis., Ch, 425, Sec. 9 (part).)

§ 11.202. Water Development Fund

(a) The Texas Water Development Fund, referred to as the “develop-
ment fund,” is a special revolving fund in the state treasury.

(b) All proceeds derived from the sule of water development bonds
(except accrued interest) and other money for deposit as provided in this
chapter, shall be credited to the development fund.

(c) The development fund may be used for any project and in any
manner consistent with the provisions of the constitution, but the devel-
opment fund may not be used for retail distribution or for transportation
of water solely to retail purchasers. (55th Legis., Ch. 425, Sec. 9, subdiv.
(b); Sec. 10-A, subsec. (c¢) (part); Sec. 12, subsec. (a), sen. 1 (part),
as amended.)

§ 11.203. Water Development Clearance Fund

The Texas Water Development Clearance Fund, referred to as the
‘“clearance fund,” is a special fund in the state treasury. Transfers shall be
made from this fund as provided by this subchapter. (55th Legis., Ch. 425,
Sec. 9, subdiv. (a) (part).)

§ 11.204. Interest and Sinking Fund

The Texas Water Development Bonds Interest and Sinking Fund, re-
ferred to as the “interest and sinking fund,” is a special fund in the state
treasury into which there shall be paid, from sources specified in this
chapter, amounts sufficient to:

(1) pay the interest coming due on all outstanding water develop-
ment bonds during the ensuing fiscal vear;

(2) pay the principal on all bonds that mature during the ensuing
fiscal year, plus collection charges and exchanges on the bonds; and

(3) establish a reserve equal to the average annual principal and
interest requirements on all outstanding bonds. (55th Legis., Ch.
425, Sec. 9, subdiv. (¢).)

§ 11.205. Administrative Fund

The Texas Water Development Board Administrative Fund, referred to
as the “administrative fund,” is a special fund in the state treasury.
From sources specified in this chapter, money shall be credited to this
fund in amounts sufficient to pay the administrative expenses of the
board as authorized by legislative appropriation. (55th Legis., Ch. 425,
Seec. 9, subdiv. (d).)
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§ 11.206. Combined Facilities Operation and Maintenance Fund

(a) The Combined Facilities Operation and Maintenance Fund is a spe-
cial fund in the state treasury.

(b) Money received from the sale of water, standby service, and the
lease of land nceded for operation and maintenance of facilities shall he
credited to this fund. Any of the money which is not needed for oper-
ation and maintenance of facilities may be credited to the interest and
sinking fund or used to meet contractual obligations incurred by the
board in acquiring facilities. (56th Legis., Ch. 425, Sec. 12, subsec. (k),
sen. 12, 13 subsec. (0), sen. 3, as amended.)

§ 11.207, Credits to Clearance Fund

Except for preceeds from the sale of water development bonds and pro-
ceeds from the sale of bonds of political subdivisions as provided by Sec-
tion 11.415 of this code, all money received by the board in any fis-
cal year, including all amounts received as repayment of loans to political
subdivisions and interest on those loans, shall be credited to the clear-
ance fund. Money in the clearance fund may be transferred at any time
to the interest and sinking fund until the reserve in that fund is equal to
the average annual principal and interest requirements on all outstand-
ing water development bonds. (65th Legis.,, Ch. 425, Sec. 10-B, sen. 1, 2,
as amended; Sec. 9, subdiv. (a) (part).)

§ 11.208. Transfers at End of Fiscal Year

Not later than 15 days after the end of cach fiscal year, any money
credited to the clearance fund at the end of the fiscal year shall be trans-
ferred to the other special funds as prescribed by Sections 11.209-11.212
of this code. (565th Legis., Ch. 425, Sec. 10-B, sen. 3 (part), as amended.)

§ 11.209. Transfers to Interest and Sinking Fund
(a) The board shall determine:
(1) the amount of interest coming due on all bonds outstanding;

(2) the amount of principal of bonds maturing and becoming pay-
able during the fiscal year; and

(3) the average annual principal and interest requirements on all
outstanding bonds.

(b) The comptroller shall transfer to the interest and sinking fund,
after taking into account any money and securities on deposit in the m-
terest and sinking fund, an amount necessary to pay:

(1) all principal and interest maturing on the bonds during the
fiscal year;

(2) all collection charges and exchanges on the bonds; and

(3) the money sufficient to establish and maintain an additional
reserve equal to the average annual principal and interest require-
ments on all outstanding bonds. (55th Legis,, Ch. 425, Sec. 10-B,
subdiv. (a), sen. 1, 2, as amended.)

§ 11.210. Additional Funds for Payment of Bonds

If the amount transferred from the clearance fund plus the money and
securities in the interest and sinking fund are insufficient to pay the in-
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terest coming due and the principal maturing on the bonds during the
fiscal year, then after the transfer to the interest and sinking fund of as
much money as is available in the clearance fund, the state treasurer
shall transfer out of the first money coming into the treasury, not other-
wise appropriated by the constitution, the amount required to pay princi
pal and interest on the bonds during the fiscal year. (55th Legis., Ch,
425, Sec. 10-B, subdiv. (a), sen. 3, as amended.)

§ 11.211. Transfers to Administrative Fund

If money remains in the clearance fund after making the transfers pro-
vided in Section 11.209 of this code, then to the extent possible the comp-
troller shall transfer to the administrative fund an amount sufficient to
cover the legislative appropriation for administrative expenses of the
board for the fiscal year. (655th Legis., Ch. 425, Sec. 10-B, subdiv. (b),
as amended.)

§ 11.212. Transfers to Development Fund

If money remains in the clearance fund after making the transfers pro-
vided in Sections 11.209 and 11.211 of this code, the comptroller shall
transfer the balance to the development fund at the end of each fiscal
year. The board may use this money for any purpose for which it may
use the proceeds of water development bonds. (65th Legis., Ch. 425, Sec.
10-B, subdiv. (¢), as amended.)

§ 11.213. Investment of Reserve Money

The board may invest any money credited to the reserve portion of the
interest and sinking fund in:
(1) direct obligations of the United States;
(2) other obligations unconditionally guaranteed by the United
States;
(3) bonds of the State of Texas; and
(4) bonds of counties, cities, and other political subdivisions of
the state, except bonds issued by a political subdivision to finance a
project described by this chapter. (55th Legis., Ch. 425, Sec. 10-D,
sen, 1 (part), as amended.)

§ 11.214. Limitation on Board Investment

The board is bound to the extent that the resolution authorizing the is-
suance of the bonds further restricts the investment of money in bonds of
the United States. (55th Legis., Ch. 425, Sec. 10-D, sen. 1 (part), as
amended.)

§ 11.215. Interest and Sinking Fund Investments

The board may invest the money in the interest and sinking fund, ex-
cept the money in the reserve portion of the fund, only in direct obliga-
tions of the United States or obligations unconditionally guaranteed by
the United States that are scheduled to mature prior to the date the
board must have money available for its intended purpose. (55th Legis,
Ch. 425, Sec. 10-D, sen. 1 (part), as amended.)
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§ 11.216. Development Fund Investments

Surplus money in the development fund that is not needed for at least
90 days shall be invested in direct obligations of the United States or in
other obligations unconditionally guaranteed by the United States matur-
ing on or before the contemplated date on which the money will be need-
ed. (65th Legis., Ch. 425, Sec. 10-D, sen. 2, as amended.)

§ 11.217. Sale of Securities

All of the bonds and obligations owned in the interest and sinking fund
or in the development fund are defined as securities. The board may
sell securities owned in the interest and sinking fund or in the develop-
ment fund at the governing market price. (65th Legis., Ch, 425, Sec. 10-D,
sen. 3, 4, as amended.)

§ 11.218. Transfers to be Made by Comptroller

The comptroller shall make the transfers required by this subchapter.
(65th Legis., Ch, 425, Sec. 10-C, sen. 1.)

[Sections 11.219-11.250 reserved for expansion]

SUBCHAPTER G. COOPERATION WITH
FEDERAL GOVERNMENT

Section 11.251. Designation of Board

The board is designated as the state agency to cooperate with the Corps
of Engineers of the United States Army and the Bureau of Reclamation
of the United States Department of the Interior in the planning of water
resource development projects in this state. (56th Legis., Ch. 425, Sec.
24, subsec. (a), as amended.)

§ 11.252. Local Sponsors for Projects

(a) When a project is proposed for planning or development by the
board, the Corps of Engineers of the United States Army, or the Bureau
of Reclamation of the United States Department of the Interior, any po-
litical subdivision may apply to the commission for designation as the co-
operating local sponsor of the project.

(b) In the application the applicant shall:

(1) describe the purposes of the project;

(2) state the reasons for the application, the contemplated use of
water the applicant might derive from the project if a permit for the
use is subsequently granted by the commission; and

(3) cite the contributions the applicant is prepared to make to the
planning or development of the project.

(¢) No application for designation as a local sponsor shall cover more
than one proposed project.

(d) The commission shall prescribe the form to be used in applications
for designation as cooperating local sponsor. Before accepting the appli-
cation, the commission may require that the applicant complete the pre-
scribed form.

(e) Before making any designation of local sponsorship, the commis-
sion shall set the application for hearing and give public notice of the
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hearing. Any interested party may appear and be heard for or against
the designation of the applicant as project sponsor.

(f) More than one cooperating local sponsor may be designated for
each project, but each applicant must comply with the provisions of this
section.

(g) After a public hearing, the commission, by written order, shall
grant or reject the application and shall state its recasons. The commis.
sion may set a reasonable time period for any sponsorship designation,

(h) In granting any future permit for use of water stored in a project
for which it has designated a local sponsor, the commission shall fully
recognize that sponsor’s contributions to the planning and development of
the project.

(i) To the extent that no local cooperator is prepared to undertake lo-
cal sponsorship of a federal project in whole or in part, or to the extent
that the board has an interest in the project, the board may be designated
as sponsor of the project or as an additional cooperating sponsor. (55th
Legis., Ch. 425, Sec. 24, subsec. (b), (¢), as amended.)

[Sections 11.253-11.300 reserved for expansion]

SUBCHAPTER H. ACQUISITION AND DEVELOPMENT
OF FACILITIES

Section 11.301. Authorized projects

The board may use the development fund for projects including the de-
sign, acquisition, lease, construction, reconstruction, development, or en-
largement, in whole or in part, of any existing or proposed project.
(66th Legis., Ch. 425, Sec. 12, subsec. (a), sen. 1 (part); subsec. (b), sen,
1 (part), as amended.)

§ 11.302. Joint Ventures

The board may act singly or in a joint venture in partnership with any
person or entity, including any agency or political subdivision of this
state, or with another state or its political subdivisions, or with the Unit-
ed States, or with a foreign nation, to the extent permitted by law, (56th
Legis., Ch. 425, Sec. 12, subsec. (b), sen. 1 (part), as amended.)

§ 11.303. Permits Required

The board shall obtain permits from the commission for the storage, trans-
portation, and application to beneficial use of water in reservoirs and asso-
ciated works constructed by the board. (55th Legis. Ch, 425, Sec. 12, subsec.
(a), sen. 2; subsec. (¢), sen. 2, as amended.)

§ 11.304. Storing Water

The board may use any reservoir acquired, leased, constructed, recon-
structed, developed, or enlarged by it under this chapter to store unap-
propriated state water and other water acquired by the state. (55th
Legis., Ch, 425, Sec. 12, subsec. (k), sen. 1, as amended.)

§ 11.305. Board Findings
Before acquiring storage facilities in any reservoir, the board shall
find affirmatively that:
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(1) it is reasonable to expect that the state will recover its invest-
men in the facilities;

(2) the cost of the facilities exceeds the current financing capabil-
ities of the area involved, and the facilities cannot be reasonably fi-
nanced by local interests without state participation;

(3) the public interest will be served by acquisition of the facili-
ties; and

(4) the facilities, to be constructed or reconstructed, contemplate
the optimum development of the site which is reasonably reserved
under all existing circumstances of the site, (55th Legis, Ch. 425, Sec.
12, subsec. (¢), sen, 1, as amended.)

§ 11.306. Facilities Wanted by Political Subdivision
The board shall not acquire any facility to the extent that a political
subdivision:
(1) is willing and reasonably able to finance the acquisition of the
facility;
(2) has qualified by obtaining the necessary permit; and
(3) has proposals that are consistent with the objectives of the
state water plan. (55th Legis.,, Ch. 425, Sec. 12, subsec, (b), sen. 2,
as amended.)

§ 11.307. Contracts: General Authority

The board may execute contracts to the full extent that contracts are
constitutionally authorized and not limited, for the design, management,
acquisition, lease, construction, reconstruction, development, enlargement,
operation, or maintenance, singularly or in any combination, of any exist-
ing or proposed project. (55th Legis., Ch, 425, Sec. 12, subsec. (d), sen.
1, as amended.)

§ 11.308. Specific Contracts Authorized

Contracts authorized by Section 11.307 of this code shall include, but are
not limited to, the following:

(1) contracts secured by the general credit of the state which
shall constitute general obligations of the state in the same manner
and with the same effect as water development bonds and principal
and interest on these contracts shall be paid in the manner provided
for payment of principal and interest on state bonds by the constitu-
tion;

(2) federal grants or grants from other sources;

(3) contracts which may be fully or partially secured by water
purchase or repayment contracts executed by political subdivisions of
the state for purchase of water and facilities necessary to supply
present and future regional and local water requirements;

(4) contracts with any person, including but not limited to the
United States, local public agencies, power cooperatives, and inves-
tor-owned utilities, for financing, constructing, and operating facili-
ties to operate and deliver pumping energy required for projects;
and

(5) contracts for goods and services necessary for the design,
management, acquisition, lease, construction, reconstruction, develop-
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ment, enlargement, implementation, operation, or maintenance, of
any existing or proposed project or portion of the project., (55th
Legis., Ch, 425, Sec. 12, subsec. (d), sen. 2, as amended.)

§ 11.309. Contracts: Facilities Acquired for a Term of Years

If facilities are acquired for a term of years, the board may include in
the contract provisions for renewal that will protect the state’s invest.
ment. (66th Legis., Ch. 425, Sec. 12, subsec. (d), sen. 3, as amended.)

§ 11.310. Maintenance Contracts

The board may execute contracts for the operation and maintenance of
the state's interest in any project and may agree to pay reasonable opera-
tion and maintenance charges allocable to the state interest. (85th
Legis., Ch. 425, Sec. 12, subsec. (m), as amended.)

§ 11.311. Recreational Facilities

The board may execute contracts with the United States, and with state
agencies and political subdivisions, and with others to the extent autho-
rized, for the development and operation of recreational facilities at any
project in which the state has acquired an interest. Income received by
the board under these contracts may be used for the same purposes as in-
come from the sale of water. The legislature may appropriate money for
the development and operation of recreational facilities at projects in
which the state has acquired an interest. (565th Legis., Ch. 425, Sec. 12,
subsec. (n), as amended.)

[Sections 11,312-11.250 reserved for expansion]

SUBCHAPTER 1. SALE OR LEASE OF FACILITIES

Section 11.351. Board May Sell or Lease Projects

The board may sell, transfer, or lease, to the extent of its ownership, a
project acquired, constructed, reconstructed, developed, or enlarged with
money from the water development fund. (55th Legis., Ch. 425, Sec. 12,
subsec. (e), sen. 1 (part), as amended.)

§ 11.352. Permit Required

Before the board grants the application to buy, receive, or lease the fa-
cilities, the applicant shall first secure a permit for water use from the com-
mission. If the facilities are to be leased, the permit may be for a term of
years, (55th Legis., Ch. 425, Sec. 12, rubsec. (e), sen. 1 (part), as amended.)

§ 11.353. Permit: Paramount Consideration of Commission

In passing on an application for a permit under this subchapter, wheth-
er it proposes a use of water inside or outside the watershed of the im-
poundment, the commission shall give paramount consideration to recoup-
ing the state's investment in order to protect the public interest and pro-
mote the general welfare. (55th Legis., Ch. 425, Sec. 12, subsec. (e), sen.
2, as amended.)
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§ 11.354. Contract Must Be Negotiated
The commission shall not issue the permit until the applicant has exe-

cuted a contract with the board for acquisition of the facilities. (55th
Legis., Ch. 425, Sec. 12, subsec. (e), sen. 3, as amended.)

§ 11.355. Reservoir Land

The board may lease acquired reservoir land until construction of the dam
is completed without the necessity of a permit issued by the commission.
(55th Legis., Ch. 425, Sec. 12, subsec. (e), sen. 4, as amended.)

§ 11.356. Price of Sale

The price of the sale or transfer of a state facility, other than a facili-
ty acquired under a contract, shall be the sum of the direct cost of acqui-
sition, plus an interest charge computed at a rate of one-half of one per-
cent a year from the date of purchase or acquisition by the board to the
date of sale, plus interest annually at the cumulative average effective
rate on all water development bonds sold up to the date of the sale, plus
the board's cost of operating and maintaining the facility from the date
of acquisition to the date of sale or transfer, less any payments received
by the board from the lease of the facility or the sale of water from it.
(55th Legis., Ch. 425, Sec. 12, subsec. (f), sen. 4, as amended.)

§ 11.357. Price of Sale: Facilities Acquired under Contracts

(a) The price of the sale or transfer of a facility acquired under a con-
tract shall be the sum of the direct cost of acquisition, plus an interest
charge computed at a rate of one-half of one percent per year from the
date of acquisition of the facility to the date of sale or transfer, plus in-
terest at the cumulative average effective rate on all water development
bonds sold up to the date of the sale or transfer for each year or portion
of a year for which the board paid interest to the other party to the con-
tract, plus the board’'s cost of operating and maintaining the facility from
the date of acquisition to the date of the sale or transfer, less any pay-
ments received by the board from the lease of the facility or the sale of
water from it.

(b) If, in transferring any contract, the board remains in any way di-
rectly, conditionally, or contingently liable for the performance of any
part of the contract, then the transferee, in addition to the payments pre-
scribed by Subsecetion (a) of this section, shall pay to the board annually
one-half of one percent of the remaining amount owed to the other party
to the contract, and shall continue these payments until the board 1s fully
released from the contract. (55th Legis., Ch. 425, Sec. 12, subsec. (g), as
amended.)

§ 11.358. Costs Defined

With reference to the sale of a state facility, “direct cost of acquisi-
tion” means the principal amount the board has paid or agreed to pay for on
the facility up to the date of the sale. (55th Legis., Ch. 425, Sec. 12,
subsec, (f), sen. 1, 2, 3, as amended.)

1 Tex Sess L 71 Bd Vol —12 177



Ch. 58 62nd LEGISLATURE—REGULAR SESSION
Water § 11.359

§ 11.359. Lease Payments

In leasing a state facility for a term of years, the board shall require
annual payments not less than the total of:

(1) the annual principal and interest requirements applicable to
the debt incurred by the state in acquiring the facility; and

(2) the state’s annual cost for operation, maintenance, and reha.
bilitation of the facility. (56th Legis., Ch. 425, Sec. 12, subsec. (h),
as amended.)

§ 11.360. Sale or Lease: Condition Precedent

No sale, transfer, or lease of a state facility is valid unless the board
first makes the following affirmative findings:

(1) that the applicant has a permit granted by the commission;

(2) that the sale, transfer, or lease will contribute to the conserva-
tion and development of the water resources of the state; and

(3) that the consideration for the sale, transfer, or lease is fair,
just, and reasonable and in full compliance with the law. (56th
Legis., Ch. 425, Sec. 12, subseec. (i), as amended.)

§ 11.361. Disposition of Proceeds

(a) The money reccived from any sale, transfer, or lease of facilities
shall be used to pay the principal of and interest on water development
bonds or to mect contractual obligations incurred py the board. The
money shall be colleeted and credited to the proper special fund as is
money received in payment of principal and interest on loans to political
subdivisions under this chapter, taking into consideration the manner in
which the facilities were acquired.

(b) When enough money has been collected to pay all outstanding in-
debtedness, including the principal of all state bonds and contractual ob-
ligations and the full amount of interest to accrue on these debts, the
board may use any further amounts received from the sale, transfer, or
lease of facilities to acquire additional f cilities or to provide assistance
to political subdivisions for water supply projects. (56th Legis., Ch. 425,
Sec. 12, subsec. (j), as amended.)

§ 11.362. Sale of Stored Water

The board may sell any unappropriated public water of the state and
other water acquired by the state that is stored by or for it. The price
will be determined by the board. (556th Legis., Ch. 425, Sec. 12, subsec.
(k), sen. 2, as amended.)

§ 11.363. Permit

(a) The board may not sell the water stored in a facility to any person
who has not obtained a permit from the commission. The rights of the
applicant in the water are governed by the terms and conditions of the per
mit. The permit may be for a term of years.

(b) Whether the application for a permit involves a proposed use of
water inside or outside the watershed of the impoundment, the commis-
sion shall give paramount consideration to recouping the state’s invest-
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ment in order to protect the public interest and promote the general wel-
fare.

(¢) The permit shall be conditioned on continued payment of the obli-
gations assumed under the contract with the board and may provide for
cancellation at any time on breach of the contract. (55th Legis., Ch. 425,
Sec. 12, subsec. (k), sen. 3, 4, 5, 6, 7, as amended.)

§ 11.364. Sale Contract: Provisions, Limitations

(a) The board may determine the consideration and other provisions to
be included in water sale contracts, but the consideration and other pro-
visions shall be fair, reasonable, and nondiscriminatory. The board may
include charges for standby service, which means holding water and con-
servation storage space for use and for actual delivery of water.

(b) The board shall make the same determinations with respeet to the
sale of water as are required in Section 11.360 of this code with respect to
the sale or lease of facilities.

(¢) The board shall not compete with any political subdivision in the
sale of water when this competition jeopardizes the ability of the politi-
cal subdivision to meet obligations incurred to finance its own water sup-
ply projects. (55th Legis., Ch. 425, Sec. 12, subsec. (k), sen. 8, 9, 10, 11,
as amended.)

§ 11.365. Emergency Releases of Water

Unappropriated water and other water of the state stored in any facility
acquired by and under the control of the board may be released without
charge to relieve any emergency condition arising from drought, severe wa-
ter shortage, or public calamity, if the Texas Water Rights Commission first
determines the existence of the emergency and requests the board to release
water. (55th Legis., Ch. 425, Sec. 12, subsec. (k), sen. 14, as amended.)

§ 11.366. Preferences

The board shall give political subdivisions a preferential right, but not
an exclusive right, to purchase, acquire, or lease facilities, and to pur-
chase water from facilities. Preferences shall be given in these respects
in accord with the provisions of Section 5.122 of this code relating to
preferences in the appropriation and use of state water. The board and
the Texas Water Rights Commission shall coordinate their efforts to meet
these objectives and to assure that the public water of this state, which
is held in trust for the use and benefit of the public, will be conserved,
developed, and utilized in the greatest practicable measure for the public
welfare, (55th Legis., Ch. 425, Sec. 12, subsec. (1), as amended.)

§ 11.367. Lease of Land Prior to Project Construction

The board may lease tracts of land acquired for project purposes for a
term of years for any purpose not inconsistent with ultimate project con-
struction. The lease shall be scheduled to expire before initiation of
project construction. (55th Legis., Ch. 425, Sec. 12, subsec. (0), sen. 1, 2
{part), as amended.)

§ 11.368. Lease Contributions Equivalent to Taxes

The lease may provide for contribution by the lessee to units of local
governm~nt of amounts equivalent to ad valorem taxes or special assess-
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ments. (66th Legis, Ch. 425, Sec. 12, subsec. (o), sen, 2 (part), as
amended.)

[Sections 11.369-11.400 reserved for expansion]

SUBCHAPTER J. ASSISTANCE TO POLITICAL SUBDIVISIONS

Section 11.401. Financial Assistance

The development fund may be used by the board to provide financial
assistance to political subdivisions for the construction, acquisition, or
improvement of projects. (55th Legis., Ch. 425, Sec. 11, sen, 1; Sec. 12,
subsec. (a), sen. 1 (part), as amended.)

§ 11.402. Application for Assistance

(a) In an application to the board for financial assistance, the appli.
cant shall include:

(1) the name of the political subdivision and its principal offi-
cers;

(2) a citation of the law under which the political subdivision op-
erates and was created;

(3) the total cost of the project;

(4) the amount of state financial assistance requested;

(5) the plan for repaying the total cost of the project; and

(6) any other information the board requires in order to perform
its duties and to protect the public interest. (55th Legis., Ch. 425,
Sec. 13.)

(b) The board may not accept an application for financial assistance
unless it is submitted in affidavit form by the officials of the political
subdivision. The board shall prescribe the affidavit form in its rules.
The rules do not restrict or prohibit the board from requiring additional
factual material from an applicant. (55th Legis., Ch. 426, Sec. 14, sen. 4,
5, as amended.)

§ 11.403. Certificate of Commission

The board may not grant an application for financial assistance until the
political subdivision has furnished the board a resolution adopted by the com-
mission certifying:

(1) that an applicant proposing surface water development has the
necessary water right authorizing it to appropriate and use the water
which the project will provide; or

(2) that an applicant proposing underground water development
has the right to use water that the project will provide. (5bth
Legis., Ch. 425, Sec. 11, sen. 2, as amended.)

§ 11.404. Considerations in Passing on Application
In passing on an application from a political subdivision for financial
assistance, the board shall consider:

(1) the needs of the area to be served by the project and the bene-
fit of the project to the area in relation to the needs of other areas
requiring state assistance in any manner and the benefits of those
projects to the other areas;
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(2) the availability of revenue to the political subdivision, from all
sources, for the ultimate repayment of the cost of the project, includ-
ing interest;

(8) whether the political subdivision can reasonably finance the
project without assistance from the state;

(4) the relationship of the project to the overall, statewide water
needs; and

(5) the relationship of the project to the state water plan. (55th

Legis., Ch. 425, Sec. 14, sen. 1, 2, as amended.)

§ 11.405. Approval of Application

The board by resolution may approve an application if, after consider-
ing the factors listed in Section 11.404 of this code and any other rele-
vant factors, the board finds:

(1) that the public interest requires state participation in the
project;

(2) that the political subdivision cannot reasonably finance the
project without state assistance in the amount finally approved by
the board; and

(3) that in its opinion the revenue or taxes pledged by the politi-
cal subdivision will be sufficient to meet all the obligations assumed
by the political subdivision during the succeeding period of not more
than 50 years. (558th Legis., Ch. 425, Sec. 14, sen. 3, as amended.)

§ 11.406. Method of Financial Assistance

The board may provide financial assistance by using money in the wa-
ter development fund to purchase bonds or other securities issued by the
political subdivision to finance the project. The board may purchase
bonds or securities that are secondary or subordinate to other bonds or
securities issued by the political subdivision to finance the same project.
The board may purchase outstanding prior lien bonds previously issued
by the political subdivision when this will avoid or reduce the necessity
for issuing junior lien bonds for subsequent sale to the board. However,
the security for both prior lien and junior lien bonds shall be pledged
from substantially the same sources of revenue. (56th Legis., Ch. 425,
Sec. 15, sen. 1, 2, as amended.)

§ 11.407. Bond Maturity

The board may not purchase bonds or other securities which have a
maturity date more than 50 years from the date of issuance. (556th
Legis., Ch. 425, Sec. 15, sen. 3, as amended.)

§ 11.408. Total Amount Limited

The board may not purchase bonds or other securities of a political
subdivision in excess of $30 million for any one project. (55th Legis.,
Ch. 426, Sec. 15, sen. 4, as amended.)

§ 11.409. Interest Rate

Bonds and securities purchased by the board with money in the devel-
opment fund shall bear the weighted average effective interest rate on all
water development bonds previously sold, plus one-half of one percent.
The bonds shall bear coupons evidencing interest at a rate or combination
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of rates that will approximate the effective rate as nearly as the board
deems practicable. The effective rate shall be determined by the payment
of premiums or the deduction of discounts as necessary. (55th Legis,
Ch. 425, Sec. 15, sen. 5, 6, as amended.)

§ 11.410. Approval and Registration

The board shall not purchase any bonds or securities that have not
been approved by the attorney general and registered by the comptroller.
(b6th Legis., Ch. 425, Sec. 15, sen. 7 (part), as amended.)

§ 11.411. Bonds Incontestable
The bonds or other securities issued by a political subdivision are valid,
binding, and incontestable after:
(1) approval hyv the attorney general;
(2) registration by the comptroller; and
(3) sale at not less than par value and accrued interest. (55th
Legis., Ch. 425, Sec. 15, sen. 7 (part), as amended.)

§ 11412, Security for Bonds

(a) Bonds purchased by the board shall be supported by:

(1) all or part of the net revenue from the operation of the proj-
ect;

(2) taxes levied by the political subdivision for the purpose; or

(3) a combination of taxes and net revenue, and revenue from oth-
er available sources,

(b) The board may require that the bonds be supported both by taxes
and by net revenue from the operation of the project, in any ratio the
board considers necessary to fully secure the investment. The board
shall establish other conditions and requirements it considers to be con-
sistent with sound investment practices and in the public interest. (55th
Legis., Ch. 425, Sec. 17.)

(c) As used in this section, “net revenue’” means gross revenue less the
amount necessary to provide for principal, interest, and reserve require-
ments of bonds superior to those purchased by the board and the amount
necessary to pay the cost of maintaining and operating the project.
(55th Legis., Ch. 425, Sec. 16, sen. 1.)

§ 11.413. Default

(a) In the event of a default in payment of the principal of or interest
on bonds purchased by the board, or any other default as defined in the
proceedings or indentures authorizing the issuance of the bonds, the at-
torney general shall institute appropriate proccedings by mandamus or
other legal remedies t compel the political subdivision or its officers,
agents, and employees to cure the default by performing those duties
which they are legally obligated to perform. These proceedings shall be
brought in a district court of Travis County.

(b) The provisions of this section are cumulative of any other rights or
remedies to which the bondholders may be entitled. (55th Legis., Ch.
425, Sec. 16, sen. 2, 3, 4.)
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§ 11.414. Sale of Bonds by Board

(a) The board may sell or dispose of bonds purchased with money in
the development fund. The board may not sell the borus for less than
par value and accrued interest.

(b) The board shall first offer the bonds at their par value plus ac-
crued interest to the issuing political subdivision at least 30 days before
the date of requesting competitive bids.

(c) If the political subdivision fails to give notice to the board of its
desire to acquire the bonds at par value and accrued interest within the
30-day period, then the board shall give notice of the sale of the bonds,
receive competitive bids, and conduct the sale, all in the manner provided
for the sale of water development bonds, (55th Legis,, Ch. 425, Sec. 15,
sen. 8, 10, as amended.)

§ 11.415. Proceeds From Sale

The proceeds from the sale of political subdivision bonds held by the
board shall be credited to the development fund, except that accrued in-
terest shall be credited to the interest and sinking fund. (556th Legis.,
Ch. 425, Sec. 15, sen. 9, as amended.)

§ 11.416. Construction Contract Requirements

(a) The governing body of each political subdivision receiving finan-
cial assistance from the fund shall require in all contracts for the con-
struction of a project:

(1) that payment be made in partial payments as the work pro-
gresses;

(2) that cach partial payment shall not exceed 90 percent of the
amount due at the time of the payment as shown by the engineer of
the project; and

(3) that payment of the 10 percent remaining due upon completion
of the contract shall be made only after:

(A) approval by the engineer for the political subdivision as re-
quired under the bond proceedings; and
(B) certification by the board that the work to be done under the
contract has been completed and performed in a satisfactory manner
and in accordance with sound engineering principles and practices.
(55th Legis., Ch, 425, Sec. 18, sen. 1, 2, as amended.)

§ 11.417. Filing Construction Contract

The political subdivision shall file in the office of the board a certified
copy of each construction contract it enters into for the construction of
all or part of a project. Each contract shall contain or have attached to
it the specifications, plans, and details of all work included in the con-
tract. (55th Legis., Ch. 425, Sec. 18, sen. 6, 7, as amended.)

§ 11.418. Board Inspection of Projects
(a) The board may inspect the construction of a project at any time to
assure that:

(1) the contractor iy substantially complying with the engineering
plans of the project as submitted when approval of the feasibility of
the project was sought; and

(2) the contractor is constructing the project in accordance with
sound engineering principles.
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(b) Inspection of a project by the board does not subject the state to
any civil liability., (55th Legis., Ch 425, Sec. 18, sen, 3, as amended.)

§ 11.419. Alteration of Plans

After board approval of engineering plans, a political subdivision may
not make any substantial or material alteration in the plans unless the
board authorizes the alteration. (556th Legis., Ch. 425, Sec. 18, sen. 4, as
amended.)

§ 11.420. Certificate of Approval

The board may consider the following as grounds for refusal to give a
certificate of approval for any construction enntract:
(1) failure to construct the project according to the plans as the
board approved them or altered with the board’s approval;
(2) failure to construct the works in accordance with sound engi-
neering principles; or
(3) failure to comply with any term of the contract. (55th Legis,
Ch. 425, Sec. 18, sen. 5, as amended.)

[Sections 11.421-11.450 reserved for expansion]

SUBCHAPTER K. IMPROVEMENTS

Section 11.451. Purpose of Subchapter

The chief purpose of this subchapter is to provide for planning and
marking out upon the ground all improvements necessary to reclaim for
agricultrral use all overflowed land, swampland, and other land in this
state that is not suitable for agricultural use because of temporary or
permanent excessive accumulation of water on or contiguous to the land.
(R.S. Art. 7962.)

§ 11.452. Surveys; Planning

The board shall perform all preliminary work required in the process
of planning or marking out upon the ground the most practical, perma-
nent, economical, and cquitable improvements or systems of improve-
ments including levees, dikes, dams, canals, drains, waterways, reservoirs,
and other improvements incidental to them. This work includes investiga-
tions, estimates, surveys, maps, reports, and publications, and any other
work which is incidental to this. (R.S. Art. 7963.)

§ 11.453. Design of Improvements or System of Improvements

Ag far as possible, the improvements shall be designed with primary
consideration to the topographic and hydrographic conditions, and in
such a manner that each division of a project shall be a complete, united
project forming a coordinate part of an ultimately finished series of proj-
ects, so constituted that the successful operation of each united project
shall coordinate with the successful operation of other projects within
the same hydraulic influence. (R.S. Art. 7964.)

§ 11.454. Location of Projects; Reports

The board may determine the location of the improvements or systems
of improvements and the time and manner of making the results public.
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The board shall make records or publish reports describing the improve-
ments or systems of improvements, and shall file in its office all final re-
sults that are of value to the state. (R.S. Arts. 7965, 7966.)

§ 11.455. Cooperation with Other Agencies

In performing its functions, the board may confer with federal and
state agencies and with political subdivisions and may execute coopera-
tive agreements with them., The board may cancel any such agreement
on 10 days’ notice to the other party. (R.S. Arts. 7967, 7968.)

§ 11.456. Advice to Districts

The board shall confer with districts requesting its technical advice on
the adequate execution of proposed levee and drainage improvements.
(R.S. Art, 7969.)

§ 11.457. Districts to File Information with Board

Immediately before having its bonds approved by the attorney general,
each drainage district and levee improvement district shall file with the
board, on forms furnished by the board, a complete record showing each
step in the organization of the district, the amount of bonds to be issued,
and a description of the area and boundaries of the district, accompanied
by plans, maps, and profiles of improvements and the district engineer’s
est:mates and reports on them, (R.S. Art. 7970.)

§ 11.458. Construction of Levee without Approval of Plans

(a) No person, corporation, or levee improvement district may construct,
attempt to construct, cause to be constructed, maintain, or cause to be main-
tained, any levee or other such improvement on, along, or near any stream
of this state that is subject to floods, freshets, or overflows, so as to control,
regulate, or otherwise change the floodwater of the stream, without first
obtaining approval of the plans by the board.

(b) Any person, corporation, or levee improvement district who violates
any provision of this section is guilty of a misdemeanor and upon convic-
tion is punishable by a fine of not more than $100.

(¢) At the request of the board, the attorney general shall file suit in
a district court of Travis County to enjoin any violation or threatened vi-
olation of this section.

(@) This section does not apply to structures authorized by the Texas

Water Rights Commission. (55th Legis., Ch. 425, Sec. 21, subdiv. (m), as
amended.)

[Sections 11.459-11,500 reserved for expansion]

SUBCHAPTER L. NAVIGATION FACILITIES

Section 11.501. Improvement of Streams and Canals and Construction
of Facilities within Cypress Creek Drainage Basin
The board may improve streams and canals and construct all water-
ways and other fzcilities necessary to provide for navigation within the
Cypress Creek drainage basin which is located in the northeast portion of
the state. (61st Legis., Ch. 157, Sec. 1, subsec. (a).)
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§ 11.502. Long-Term Contracts with the United States

The board may exccute long-term contracts with the United States or
any of its agencies for the acquisition and development of improvements
and facilities under Section 11.501 of this code. (61st Legis.,, Ch. 157,
Sec. 1, subsec. (b).)

§ 11.503. Temporary Authority to Act for District

The board may act in behalf of a local district or districts until they
can take over the project or projects in accordance with the board’s
agreement with the district or districts in acting as the sponsor. (61st
Legis., Ch. 157, Sec. 1, subsec. (c).)

CHAPTER 14. WEATHER MODIFICATION
SUBCHAPTER A. GENERAL PROVISIONS

Section 14.001. Short Title

This chapter may be cited as the Weather Modification Act. (60th
Legis., Ch. 576, Sec. 1.)

§ 14.002. Definitions

As used in this chapter, unless the context requires a different defini.
tion:

(1) “board” means the Texas Water Development Board; (60th
Legis., Ch. 576, Sec. 2, subdiv. 1.)

(2) “weather modification and control” means changing or con-
trotling, or attempting to change or control, by artificial methods,
the natural development of atmospheric cloud forms or precipitation
forms which occur in the troposphere; (60th Legis., Ch. 576, Sec. 2,
subdiv. 4.)

(3) “operation” means the performance of weather modification
and control activities entered into for the purpose of producing, or
attempting to produce, a certain modifying effect within one geo-
graphical area over one continuing time interval not exceeding one
year; and (60th Legis., Ch. 576, Sec. 2, subdiv. 2,)

(4) “research and development” means theoretical analysis, explo-
ration, experimentation, and the extension of investigative findings
and theories of a scientific or technical nature into practical applica-
tion for experimental and demonstration purposes, including the ex-
perimental production and testing of models, devices, equipment, ma-
terials, and processes. (60th Legis., Ch. §76, Sec. 2, subdiv. 3.)

[Sections 14.003-14.010 reserved for expansion]

SUBCHAPTER B. POWERS AND DUTIES OF BOARD

Section 14.011. Regulations—In General
The board may make regulations necessary to the exercise of its powers
and the performance of its duties under this chapter. (60th Legis,, Ch.
576, Sec. 3, subdiv. 2 (part).)
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§ 14.012. Regulations—Licenses and Permits

In order to effectuate the purposes of this chapter, the board may make
regulations establishing procedures and conditions for the issuance of li-
censes and permits. (60th Legis., Ch. 576, Sec. 9, subsec. 2, sen. 1; Sce.
10 (part).)

§ 14.013. Regulations—Safety

The board may, by regulation or order, establish any standards and in-
structions to govern the carrying out of research or projects in weather
modification and control that the board considers necessary or desirable
to minimize danger to health or property. (60th Legis., Ch. 576, Sec. 3,
subdiv. 2 (part).)

§ 14.014. Studies; Investigations; Hearings

The board may make any studies or investigations, obtain any informa-
tion, and hold any hearings the board considers necessary or proper to
assist it in exercising its power or administering or enforcing this chap-
ter or any regulations or orders issued under this chapter. (60th Legis.,
Ch. 576, Sec. 3, subdiv. 3.)

§ 14.015. Advisory Committees

The board may establish advisory committees to advise the board and
to make recommendations to the board concerning legislation, policies,
administration, research, and other matters. (60th Legis., Ch. 576, Sec.
3, subdiv. 1,)

§ 14.016. Personnel

The board may, as provided by the general appropriations act, appoint
and fix the compensation of any personnel, including specialists and con-
sultants, necessary to perform its duties and functions under this chap-
ter. (60th Legis., Ch. 576, Sec. 3, subdiv. !.)

§ 14.017. Materials and Equipment

The board may acquire, in the manner provided by law, any materials,
equipment, and facilities necessary to perform its duties and functions
under this chapter. (60th Legis., Ch. 576, Sec. 3, subdiv. 5.)

§ 14.018. Interstate Compacts

The board may represent the state in matters pertaining to plans, pro-
cedures, or negotiations for interstate compacts relating to weather modi-
fication and control. (60th Legis., Ch. 576, Sec. 3, subdiv. 7.)

§ 14.019. Contracts, Cooperative Agreements, Etc.

(a) The board may cooperate with public or private agencies to pro-
mote the purposes of this chapter.

(b) The board may enter into cooperative agreements with the United
States or any of its agencies, or with counties and cities of this state, or
with any private or public agencies, for conducting weather modification
or cloud-seeding operations.

(c) The board may represent the state, counties, cities, and public and
private agencies in contracting with private concerns for the perform-
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ance of weather modification or cloud-seeding operations, (60th Legis,
Ch, 576, Sec. 3, subdivs, 6, 8, and 9.)

§ 14.020 Promotion of Research and Development

(a) In order to assist in expanding the theoretical and practical knowl-
edge of weather modification and control, the board shall promote contin-
uous research and development in:

(1) the theory and development of methods of weather modifica-
tion and control, including processes, materials, and devices related
to these methods;

(2) the utilization of weather modification and control for agricul-
tural, industrial, commercial, and other purposes; and

(3) the protection of life and property during research and opera-
tional activities.

(b) The board may conduct and may contract for research and develop-
ment activities relating to the purposes of this section. (60th Legis., Ch.
576, Sec. 4.)

§ 14.021. Grants, Gifts, Etec.

Subject to any limitations imposed by law, the board may accept feder-
al grants, private gifts, and donations from any other source. Unless the
use of the money is restricted or subject to any limitations provided by
law, the board may spend it for the administration of this chapter or
may, by grant, contract, or cooperative arrangement, use the money to en-
courage research and development by a public or private agency. (60th
Legis., Ch. §76, Sec. 6, subsec. 1.)

§ 14.022. Disposition of License and Permit Fees

The board shall deposit all license and permit fees in the state trea-
sury. (60th Legis., Ch. 576, Sec. 6, subsec. 2.)

§ 14.023. Oaths of Witnesses; Subpoenas

(a) In conducting any hearing, the board or a representative designat-
ed by it may administer oaths and examine witnesses.

{b) The board or a representative designated by it may issue subpoe-
nas to compel the attendance of witnesses and the production of books,
records, documents, and instruments. (60th Legis., Ch. 576, Sec. 5, sen.
2.)

[Sections 14.024-14.040 reserved for expansion]

SUBCHAPTER C. LICENSES AND PERMITS

Section 14.041. License and Permit Required

Except as provided by regulation of the board under Section 14.042 of
this code, no person may engage in activities for weather modification
and control:

(1) without a weather modification license and a weather modifi-
cation permit issued by the board; or

(2) in violation of any term or condition of the license or the per-
mit. (60th Legis., Ch. 576, Sec. 7.)
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§ 14.042. Exemptions

The board, to the extent it considers exemptions practical, shall provide
by regulation for exempting the following activities from the license and
permit requirements of this chapter:

(1) research, development, and experiments conducted by state
and federal agencies, institutions of higher learning, and bona fide
nonprofit research organizations;

(2) laboratory research and experiments;

(3) activities of an emergent nature for protection against fire,
frost, sleet, or fog; and

(4) activities normally conducted for purposes other than induc-
ing, increasing, decreasing, or preventing precipitation or hail. (60th
Legis., Ch. 576, Sec. 8.)

§ 14.043. Issuance of License
(a) The board, in accordance with its regulations, shall issue a weath-
er modification license to each applicant who:
(1) pays the license fee; and
(2) demonstrates, to the satisfaction of the board, competence in
the field of meteorology which is reasonably necessary to engage in
weather modification and control activities.
(b) If the applicant is an organization, the competence must be demon-
strated by the individual or individuals who are to be in control and in

charge of the operation for the applicant. (60th Legis., Ch. 576, Sec. 9,
subsec. 1.)

§ 14.044. License Fee

The fee for an original or renewal license is $60. (60th Legis., Ch. 576,
Sec. 9, subsec. 2, sen, 3.)

§ 14.045. Expiration Date

Each original or renewal license expires at the end of the state fiscal
year for which it was issued. (60th Legis., Ch. 576, Sec. 9, subsec. 2, sen.
2 (part).)

§ 14.046. Renewal License

At the expiration of the license period, the board shall issue a renewal
license to each applicant who pays the license fee and who has the quali-
ficaticns necessary for issuance of an original license, (60th Legis., Ch.
576, Sec. 9, subsec. 2, sen. 2 (part).)

[Sections 14.047-14.060 reserved for expansion]

§ 14.061. Issuance of Permit

The board, in accordance with its regulations, shall issue a weather
modification permit to each applicant who:

(1) holds a valid weather modification license;
(2) pays the permit fee; and
(3) publishes a notice of intention and submits proof of publica-

tion as required by this chapter. (60th Legis., Ch. 576, Sec. 10
(part).)
189



Ch. 58 62nd LEGISLATURE—REGULAR SESSION
Water § 14.062

§ 14.062. Permit Fee
The fee for each permit is $25. (60th Legis., Ch. 576, Sec. 15.)

§ 14.063. Scope of Permit

A separate permit is required for each operation. If an operation is to
be conducted under contract, a permit is required for each separate con.
tract. The board shall not issue a permit for a contracted operation un-
less it covers a continuous period not to exceed one year. (60th Legis,
Ch. 576, Sec. 11, sen. 1.)

§ 14.064. Application and Notice of Intention

Before undertaking any operation, a licensee shall file an application
for a permit and shall have a notice of intention published as required by
this chapter. (60th Legis., Ch. 576, Sec. 11, sen. 2.)

§ 14.065. Content of Notice

In the notice of intention the applicant shall include:

(1) the name and address of the licensee;

(2) the nature and object of the intended operation and the person
or organization on whose behalf it is to be conducted;

(3) the area in which and the approximate time during which the
operation is to be conducted;

(4) the area which is intended to be affected by the operation;
and

(5) the materials and methods to be used in conducting the opera-
tion. (60th Legis., Ch. 576, Sec. 12.)

§ 14.066. Publication of Notice

The notice of intention shall be published at least once a week for
three consecutive weeks in a newspaper of general circulation published
in each county in which the operation is to be conducted and in each
county which includes any part of the affected area. If in any county no
newspaper of general circulation is published, then publication shal} be
made in a newspaper having general circulation in the county. (60th
Legis., Ch. 576, Sec. 13, subsec, 1.)

§ 14.067. Proof of Publication; Affidavit

The applicant shall file proof of the publication, together with the pub-
lishers’ affidavits, with the board during the 15-day period immediately
following the date of the last publication. (60th Legis., Ch. 576, Sec. 13,
subsec. 2.)

§ 14.068. Proof of Financial Responsibility

Proof of financial responsibility is made by showing, to the satisfaction
of the executive director of the board, that the licensee has the ability to
respond in damages for liability which might reasonably result from the
operation for which the permit is sought. (60th Legis., Ch. 5§76, Sec. 14.)

§ 14.069. Modification of Permit
The board may modify the terms and conditions of a permit if ;
(1) the licensee is first given notice and a reasonable opportumty
for a hearing on the need for a modification; and
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(2) it appears to the board that a modification is necessary to pro-
tect the health or property of any person. (60th Legis., Ch. 576, Sec.
17, subsec. 2.)

§ 14.070. Scope of Activity

Once a permit is issued, the licensee shall confine his activities sub-
stantially within the limits of time and area specified in the notice of in-
tention, except to the extent that the limits are modified by the board.
He shall also comply with any terms and conditions of the permit as orig-
inally issued or as subsequently modified by the board. (60th Legis., Ch.
576, Sec. 11, sen. 3.)

§ 14.071. Records and Reports

(a) A licensee shall keep a record of each operation conducted under
permit, showing:

(1) the method employed;

(2) the type of equipment used;

(3) the kind and amount of each material used;

(4) the times and places the equipment is operated;

(5) the name and post-office address of each individual, other
than the licensee, who participates or assists in the operation; and

(6) other information required by the board. (60th Legis., Ch.
576, Sec. 16, subsec. 1 (part).)

(b) The board shall require written reports covering each operation,
whether it is exempt or conducted under a permit. (60th Legis., Ch. 576,
Sec. 16, subsec. 2.)

(¢) At the time and in the manner required by the board, a licensee
shall submit a written report containing the information described in
Subsection (a) of this section. (60th Legis., Ch. 576, Sec. 186, subsec. 1
(part).)

(d) Al information on an operation shall be submitted to the board be-
fore it is released to the public. (60th Legis., Ch. 576, Sec. 16, subsec. 3.)

{e) The reports and records in the custody of the board shall be kept
open for public inspection. (60th Legis., Ch. 576, Sec. 16, subsec. 4.)

[Sections 14.072-14.090 reserved for expansion]

SUBCHAPTER D. SANCTIONS

Section 14.091. Suspension; Revocation; Refusal to Renew
(a) The board may suspend or revoke a license or permit if it appears
that the licensee:
(1) no longer has the qualifications necessary for the issuance of
an original license or permit; or
(2) has violated any provision of this chapter.
(b) The board may refuse to renew the license of, or to issue another
permit to, any applicant who has failed to comply with any provision of
this chapter. (60th Legis., Ch. 576, Sec. 17, subsec. 1, sen. 1, 2, and 4.)

§ 14.092. Hearing Required

‘The board may not suspend or revoke a license or permit without first
giving the licensee notice and a reasonable opportunity to be heard with
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respect to the grounds for the board’s proposed action. (60th Legis., Ch,
576, Sec. 17, subsec. 1, sen. 3.)

§ 14.093. Record of Hearing

The board shall have a record made of all proccedings at each hearing
held under Section 14.092 of this code, and shall have the record filed
with its findings and conclusions. (60th Legis., Ch. 576, Sec. 5, sen. 1.)

[Sections 14.094-14.100 reserved for expansion]

§ 14.101. Immunity of State

The state and its officers and employees are immune from liability for
all weather modification and control activities conducted by private per-
sons and groups. (60th Legis., Ch. 576, Sec. 18, sen. 1 (part).)

§ 14.102. Private Legal Relationships

(a) This chapter does not affect private legal relationships, except that
an operation conducted under the license and permit requirements of this
chapter is not an ultrahazardous activity which makes the participants
subject to liability without fault,

(b) The fact that a person holds a license or permit under this chapter,
or that he has complied with this chapter or the regulations issued under
this chapter, is not admissible as evidence in any legal proceeding
brought against him, (60th Legis., Ch. 576, Sec. 18, sen. 1 (part), sen, 2)

[Sections 14.103-14.110 reserved for expansion]

§ 14.111. Penalty

(a) A person who violates any provision of this chapter or any valid
regulation or order issued under this chapter is guilty of a misdemeanor
and upon conviction is punishable by a fine of not less than $100 nor
more than $1,000, or by confinement in the county jail for not more than
10 days, or by both.

(b) A separate offense is committed each day a violation continues.
(60th Legis., Ch. 576, Sec. 19.)

SUBTITLE C. WATER QUALITY CONTROL
CHAPTER 21. WATER QUALITY BOARD
SUBCHAPTFR A. GENERAL PROVISIONS

Section 21.001. Short Title

This chapter may be cited as the Texas Water Quality Act. (60th
Legis., Ch. 313, Sec. 1.01, as amended.)

§ 21.002. Policy

It is the policy of this state and the purpose of this chapter to main-
tain the quality of water in the state consistent with the public health
and enjoyment, the propagation and protection of terrestrial and aquatic
life, the operation of existing industries, and the economic development
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of the state; to encourage and promote the development and use of re-
gional and area-wide waste collection, treatment, and disposal systems to
gerve the waste disposal needs of the citizens of the state; and to require
the use of all reasonable methods to implement this policy. (60th Legis.,
Ch. 313, Sec. 1.02, as amended.)

§ 21.003. Definitions

As used in this chapter:

(1) “Board” means the Texas Water Quality Board. (60th Legis.,
Ch, 313, Sec. 1.03, subdiv. (2), as amended.)

(2) “Executive director” means the executive director of the Texas
Water Quality Board. (60th Legis., Ch. 313, Sec. 1.03, subdiv. (3), as
amended.)

(3) “Water” or “water in the state” means groundwater, percolat-
ing or otherwise, lakes, bays, ponds, impounding reservoirs, springs,
rivers, streams, creeks, estuaries, marshes, inlets, canals, the Gulf of
Mexico inside the territorial limits of the state, and all other bodies
of surface water, natural or artificial, inland or coastal, fresh or
salt, navigable or nonnavigable, and including the beds and banks of
all watercourses and bodies of surface water, that are wholly or par-
tially inside or bordering the state or inside the jurisdiction of the
state. (60th Legis., Ch. 313, Sec. 1.03, subdiv. (4), as amended.)

(4) “Waste” means sewage, industrial waste, municipal waste, rec-
reational waste, agricultural waste, or other waste, as defined in
this section. (60th Legis., Ch, 313, Sec. 1.03, subdiv. (5), as amend-
ed.)

(5) “Sewage’ means waterborne human waste and waste from do-
mestic activities, such as washing, bathing, and food preparation.
(60th Legis., Ch. 313, Sec. 1.03, subdiv. (6), as amended.)

(6) “Municipal waste” means waterborne liquid, gaseous, or solid
substances that result from any discharge from a publicly owned
sewer system, tr-atment facility, or disposal system. (60th Legis.,
Ch. 313, Sec. 1.03, subdiv. (7), as amended.)

(7) “Recreational waste” means waterborne liquid, gaseous, or sol-
id substances that emanate from any public or private park, beach,
or recreational area. (60th Legis., Ch. 313, Sec. 1.03, subdiv. (8), as
amended.)

(8) “Agricultural waste” means waterborne liquid, gaseous, or sol-
id substances that arise from the agricultural industry and agricul-
tural activities, including without limitation, agricultural animal
feeding pens and lots, structures for housing and feeding agricultur-
al animals, and processing facilities for agricultural products. The
term “agricultural waste” does not include tail water or runoff water
from irrigation, or rainwater runoff from cultivated or uncultivated
rangeland, pastureland, and farmland. (60th Legis., Ch. 313, Sec.
1.03, subdiv. (9), as amended.)

(9) “Industrial waste” means waterborne liquid, gaseous, or solid
substance that results from any process of industry, manufacturing,
trade, or business. (G60th Legis., Ch. 313, Sec. 1.03, subdiv. (10), as
amended.)

(10) ““Other waste” means garbage, refuse, decayed wood, sawdust,
shavings, bark, sand, lime, cinders, ashes, offal, oil, tar, dyestuffs,
acids, chemicals, salt water, or any other substance, other than sew-
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age, industrial waste, municipal waste, recreational waste, or agricul-
tural waste, that may cause impairment of the quality of water in
the state. “Other waste’” also includes tail water or runoff water
from irrigation, or rainwater runoff from cultivated or uncultivated
range land, pasture land, and farmland that may cause impairment
of the quality of the water in the state. (60th Legis., Ch, 313, Sec.
1.03, subdiv. (11), as amended.)

(11) “Pollution” means the alteration of the physical, thermal,
chemical, or biological quality of, or the contamination of, any water
in the state that renders the water harmful, detrimental, or injurious
to humans, animal life, vegetation, or property or to public health,
safety, or welfare, or impairs the use{ulness or the public enjoyment
of the water for any lawful or reasonable purpose. (60th Legis., Ch.
313, Sec. 1.03, subdiv. (12), as amended.)

(12) "Sewer system” means pipelines, conduits, storm sewers, ca.
nals, pumping stations, force mains, and all other constructions, de-
vices, and appurtenant appliances used to transport waste. (60th
Legis., Ch. 313, Sec. 1.03, subdiv. (13), as amended.)

(18) “Treatment facility” means any plant, disposal field, lagoon,
incinerator, area devoted to sanitary landfills, or other facility in-
stalled for the purpose of treating, neutralizing, or stabilizing waste.
(60th Legis., Ch. 313, Sec. 1.03, subdiv. (14), as amended.)

(14) “Disposal system” means any system for disposing of waste,
including sewer systems and treatment facilities. (60th Legis.,, Ch.
313, Seec. 1.03, subdiv. (15), as amended.)

(15) “Local government” means an incorporated city, a county, a
river authority, or a water district or authority acting under Article
IT1, Section 52, or Article XVI, Section 59, of the Texas Constitution.
(60th Legis., Ch. 313, Sec. 1.03, subdiv. (16), as amended.)

(16) "Permit” means an order issued by the board in accordance
with the procedures prescribed in this chapter establishing the treat-
ment which shall be given to wastes being discharged into or adja-
cent to any water in the state to preserve and enhance the quality of
the water, and specifying the conditions under which the discharge
may be made. (60th Legis., Ch. 313, Sec. 1.03, subdiv. (17), as
amended.)

(17) “To discharge” includes to deposit, conduct, drain, emit,
throw, run, allow to seep, or otherwise release or dispose of, or to
allow, permit, or suffer any of these acts or omissions. (60th Legis,
Ch. 313, Sece. 1,03, subdiv. (18), as amended.)

§ 21.004. Ownership of Underground Water

Nothing in this chapter affects ownership rights in underground water.
(60th Legis., Ch, 313, Sec. 1.04, as amended.)

§ 21.005. Prior Actions of Pollution Control Board

(a) All permits, orders, rules, regulations, water quality criteria, water
quality standards, water quality requirements, and other actions taken,
performed, or established by the Texas Water Pollution Control Board un-
der Chapter 42, Acts of the 57th Legislature, 1st Called Session, 1961, a3
amended (Article 7621d, Vernon’s Texas Civil Statutes), are validated
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and remain in effect unless and until amended or superseded by order of
the Texas Water Quality Board, and are administered by and under the
jurisdiction of the Texas Water Quality Board.

(b) Where the Texas Water Pollution Control Board is referred to in
any statute, rule, or regulation, the reference shall be construed to mean
the Texas Water Quality Board. (60th Legis., Ch. 313, Sec. 1.05, as
amended.)

§ 21.006. Repeal of Other Laws

All general, local, and special laws enacted before September 1, 1969,
are repealed to the extent that those laws give local governments the au-
thority to set and enforce water quality standards other than those
adopted by the board under this chapter. (60th Legis., Ch. 313, Sec. 1.13,
as amended.)

[Sections 21.007-21.020 reserved for expansion]

SUBCHAPTER B. ADMINISTRATIVE PROVISIONS

Section 21.021, Texas Water Quality Board

The Texas Water Quality Board is an agency of the state. (60th Legis.,
Ch. 313, Sec. 2.01, as amended.)

§ 21.022. Members of Board

The board is conposed of seven members, chosen as follows: Three are
appointed by the governor with the advice and consent of the senate;
and the other four are the executive director of the Texas Water Develop-
ment Board, the state commissioner of health, the executive director of
the Parks and Wildlife Department, and the chairman of the Texas Rail-
road Commission. Each of the latter four shall perform the duties of a
member of the board as additional duties required of his other office,
(60th Legis., Ch, 313, Sec. 2.02, as amended.)

§ 21.023. Terms of Appointed Members

The members appointed by the governor hold office for staggered terms
of six years, with the term of one member expiring on the first day of
September in each odd-numbered year. Each of these members holds of-
fice until his successor is appointed and has qualified. (60th Legis., Ch.
313, Sec. 2.03, as amended.)

§ 21.024. Qualification by Members

A member appointed by the governor while the senate is in session is
qualified to serve on the board after his nomination has been confirmed
by the senate and on taking the constitutional oath of office. A member
appointed by the governor while the senate is not in session is qualified
to serve on taking the constitutional oath of office, and serves until the
expiration of his term or until his nomination is rejected by the senate,
or is not confirmed by the senate at the next regular or special session.
(60th Legis., Ch. 313, Sec. 2.04, subsec. (a), as amended.)
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§ 21.025. Record of Appointments

The official records of the board shall reflect the date each member's
certificate of appointment was issued by the secretary of state, the date
he took the oath of office, the person who administered the oath, the date
the appointive term began, and the date the term expires. (60th Legis,
Ch. 313, Sec. 2.04, subsec. (¢), as amended.).

§ 21.026. Per Diem; Expenses

(a) A member of the board is not entitled to a salary for duties per-
formed as a member of the board; but each member appointed by the
governor is entitled to $25 for each day he is in attendance at meetings,
hearings, or on authorized business of the board, including time spent in
traveling to and from the place of the meeting, hearing, or other autho-
rized business.

(b) Each member of the board appointed by the governor is entitled to
reimbursement for travel and other necessary expenses incurred in per-
forming official duties, as evidenced by vouchers approved by the execu-
tive director of the board. Each of the other members is entitled to reim-
bursement for travel and other necessary expenses incurred in perform.
ing official duties for the board, out of funds made available for those
purposes to the state agency of the member. (60th Legis., Ch. 313, Sec.
2.05, as amended.)

§ 21.027. Personal Representatives

(a) The executive director of the Texas Water Development Board, the
executive director of the Parks and Wildlife Department, the state com-
missioner of health, and the chairman of the Texas Railroad Commission
may each delegate to a personal representative from his office the au-
thority and duty to represent him on the board; but by this delegation a
member is not relieved of responsibility for the acts and decisions of his
representative.

(b) While engaged in performing official board duties as authorized by
a member, a personal representative stands in the place of the member
for the purpose of participating in and voting on matters at board meet-
ings and hearings, and performing other business of the board. He has
all the powers and duties of the member, including the power to take tes-
timony at board hearings.

(¢) A personal representative may serve as either chairman or vice
chairman of the board.

(d) A personal representative is entitled to reimbursement for travel
and other necessary expenses to the same extent and in the same manner
as the member he represents. (60th Legis., Ch. 313, Sec. 2.06, as amend-
ed.)

§ 21.028. Board Officers

The board shall elect a chairman and a vice chairman to serve two-year
terms beginning on February 1 of each odd-numbered year. (60th Legis,
Ch. 313, Sec. 2.07, as amended.)

§ 21.029. Board Meetings

(a) The chairman, or in his absence the vice chairman, shall preside at
all meetings of the board. In the absence of both the chairman and the
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vice chairman from any meeting of the board, the members present may
select one of their number to serve as chairman for the meeting.

(b) The board shall have regular meetings at times specified by a ma-
jority vote of the board.

(¢) The chairman may call special meetings at any time. He shall call
a special meeting on written request signed by at least two members of
the board.

(d) A majority of the board constitutes a quorum to transact business.
(60th Legis., Ch. 313, Sec. 2.08, as amended.)

§ 21.030. Executive Director

The board shall employ an executive director. The executive director is
the chief administrative officer of the board. In addition to his other du-
ties, he shall keep full and accurate minutes of all transactions and pro-
ceedings of the board; and he is the custodian of all the files and
records of the board. (60th Legis., Ch. 313, Sec. 2.09, as amended.)

§ 21.031. Deputy Director; Staff

(a) The executive director shall employ a deputy director, subject to
the approval of the board. In the absence of the executive director, the
deputy director shall assume his duties and functions.

{b) The executive director shall employ the staff authorized by the
board. In addition to its own staff, the board may by interagency con-
tract utilize, and upon the request of the board shall receive, the assist-
ance of any state-supported educational institution, experimental station,
or other state agency. (60th Legis., Ch. 313, Sec. 2.10, subsec. (a), (b),
as amended.)

§ 21.032. Employee Moving Expense

When provided by legislative appropriation, the board may pay the
costs of transporting and delivering the household goods and effects of
employees transferred by the board from one permanent station to anoth-
er when, in the judgment of the board, the transfer will serve the best in-
terest of the state. (60th Legis., Ch. 313, Sec. 2.10, subsec. (c¢), as
amended.)

§ 21.033. Funds from Other State Agencies

Any state agency that has statutory responsibilities for water pollution
or water quality control and that receives a legislative appropriation for
these purposes may transfer to the board any amount mutually agreed on
by the board and the agency, subject to the approval of the governor.
(60th Legis., Ch. 313, Sec. 2.11, as amended.)

§ 21.034, Gifts and Crants
The board may apply for, request, solicit, contract for, receive, and ac-

cept money and other assistance from any source to carry out its duties.
(60th Legis., Ch, 313, Sec. 2.12, as amended.)

§ 21.035. Special Fund

Money received by the board under Section 21.033 or 21.034 of this
code shall be deposited in the state treasury and credited to a special
fund. The board may use this fund for salaries, wages, professional and
consulting fees, planning and construction grants, loans and contracts,
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travel expenses, equipment, and other necessary expenses incurred in
carrying out its duties under this chapter, as provided by legislative ap-
propriation. (60th Legis., Ch. 313, Sec. 2.13, as amended.)

§ 21.036. Copies of Documents, Proceedings, Etec.

Subject to the limitations of Section 21.264 of this code, on the applica-
tion of any person, the board shall furnish certified or other copies of
any proceeding or other official act of record, or of any map, paper, or
document filed with the board. A certified copy with the seal of the
board and the signature of the chairman or the executive director is ad-
missible as evidence in any court or administrative proceeding. (60th
Legis., Ch. 313, Sec. 2.15, sen. 1, 2, as amended.)

§ 21.037. Fees for Cupies

The board shall prescribe in its rules the fees which shall be charged
for copies and is authorized to furnish copies, certified or otherwise, to a
person without charge when the furnishing of the copies serves a public
purpose. Other statutes concerning fees for copies of records do not ap-
ply to the board, except that the fees set by the board for copies prepared
by the board shall not exceed those prescribed in Article 3913, Revised
Civil Statutes of Texas, 1925, as amended. (60th Legis., Ch. 313, Sec. 2.15,
sen. 3, 4, as amended.)

§ 21.038. Documents, Etc., State Property; Open for Inspection

All information, documents, and data collected by the board in the per-
formance of its duties are the property of the state. Subject to the limi-
tations of Section 21.264 of this code, all records are .. to inspection
by any person during regular office hours. (60th Legis. Ch. 313, Sec. 2.14,
as amended.)

§ 21.039. Biennial Reports

The board shall make biennial written reports to the governor and to
the legislature and shall include in cach report a statement of its activi-
ties, (60th Legis., Ch. 313, Sec. 2.16, as amended.)

§ 21040, Seal

The board shall adopt a seal. (60th Legis, Ch. 313, Sec. 2.17, as
amended.)

[Sections 21.041-21.060 reserved for expansion]

SUBCHAPTER C. POWERS AND DUTIES

Section 21.061. In General

The board shall administer the provisions of this chapter and shall es-
tablish the level of quality to be maintained in, and shall control the
quality of, the water in this state as provided by this chapter. Waste dis-
charges or impending waste discharges covered by the provisions of this
chapter are subject to reasonable rules, regulations, or orders adopted or
issued by the board in the public interest. The board has the powers and
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duties specifically prescribed by this chapter and all other powers neces-
sary or convenient to carry out its responsibiiities. (60th Legis., Ch. 313,
Sec. 3.01, as amended.)

§ 21.062. State Water Quality Plan

The board shall prepare and develop a general, comprehensive plan for
the control of water quality in the state. (60th Legis., Ch. 313, Sec. 3.02,
as amended.)

§ 21.063. Research, Invest gations

The board shall conduct, or have conducted, any research and investi-
gations it considers advisable and necessary for the discharge of its du-
ties under this chapter. (60th Legis., Ch. 313, Sec. 3.03, as amended.)

§ 21.064. Power to Enter Property

The members, employces, and agents of the board are entitled to enter
any public or private property at any reasonable time for the purpose of
inspecting and investigating conditions relating to the quality of water in
the state. Members, employc:s, or agents acting under this authority
who enter private property shall observe the establishment’s rules and
regulations concerning safety, internal security, and fire protection, and
if the property has management in residence, shall notify management, or
the person then in charge, of his presence and shall exhibit proper cre-
dentials. If any member, employ:e, or agent of the board is refused the
right to enter in or on public or private property under this authority,
the board may invoke the remedies authorized in Section 21.253 of this
code. (60th Legis., Ch, 313, Sec. 3.04, as amended.)

§ 21.065. Power to Examine Records

The members, employees, and agents of the board may examine during
regular business hours any records or memoranda pertaining to the oper-
ation of any sewer system, disposal system, or treatment facility, or per-
taining to any discharge of waste. (60th Legis.,, Ch. 313, Sec. 3.05, as
amended.)

§ 21.066. Enforcement Proceedings

The board, or the executive director when authorized by the board, may
institute court proceedings to compel compliance with the provisions of
this chapter or the rules, orders, permits, or other decisions of the board.
(60t:, Legis., Ch. 313, Sec. 3.06, as amended.)

§ 21.067. Cooperation

The honard shall:

(1) encourage voluntary cooperation by the people, cities, indus-
tries, associations, agricultural interests, and representatives of oth-
er interests in preserving the greatest possible utility of water in the
state;

(2) encourage the formation and organization of cooperative
groups, associations, cities, industries, and other water users for the
purpose of providing a medium to discuss and formulate plans for at-
tainment of water quality control;

199



Ch. 58 62nd LEGISLATURE—REGUILAR SESSION
Water § 21.067

(3) establish policies and procedures for securing close coopera.
tion ainong state agencies that have water quality control functions;
and

(4) cooperate with the governments of the United States and other
states, and with official or unofficial agencies and organizations,
with respect to water quality control matters and with respect to for.
mulation of interstate water quality control compacts or agreements;
and when representation of state interests on a basin plannin;r agen.
cy for water quality purposes is required under Section 3(c) of the
Federal Water Pollution Control Act (33 U.S.C. Sec. 466 et seq.), or
other federal legislation having a similar purpose, the representation
shall include an officer or employee of the board. (60th Legis., Ch,

313, Sec. 3.07, as amended.)

§ 21.068. Contracts, Instruments

The board may make contracts and execute instruments that are neces-
sary or convenient to the exercise of its powers or the performance of its
duties. (6nth Legis., Ch. 313, Sec. 3.08, as amended.)

§ 21.069. Rule-Making

The board shall make and enforce rules reasonably required to effec-
tuate the provisions of this chapter, including rules governing procedure
and practice before the board. The board may amend any rule it makes.
In making and amending rules, the board shall comply, as appropriate,
with the requirements of Chapter 274, Acts of the 57th Legislature, Regu-
lar Session, 1961, as amended (Article 6252—13, Vernon’s Texas Civil
Statutes). (60th Legis., Ch. 313, Sec. 3.09, as amended.)

§ 21.070. Orders

(a) The board is authorized to issue orders and make determinations
necessary to effectuate the purposes of this chapter.

(b) The board shall set fcrth the findings on which it bases any order
granting or denying special relief requested of the board, or involving a
determination following a hearing on an alleged violation of Section
21.251 of this code, or directing a person to perform or refrain from per-
forming a certain act or activity.

(¢) The executive director shall attest the orders of the board. (60th
Legis., Ch. 313, Sec. 3.10, sen. 1, 2, 3, as amended.)

§ 21.071. Temporary Orders Prior to Notice and Hearing

(a) The board, or the executive director when authorized by the board,
may issue temporary orders relating to the discharge of waste without
notice and hearing, or with such notice and hearing as the board or the
executive director considers practicable under the circumstances, when
thia is necessary to enable action to be taken more expeditiously than is
otherwise provided by this chapter to effectuate the policy and purposes
of this chapter. (60th Legis., Ch. 313, Sec. 3.10, sen. 4, as amended.)

(b) If the board or the executive director issues a temporary order un-
der this authority without a hearing before the board, the order shall fix
a time and place for a hearing to be held before the board, which shall be
held as soon after the temporary order is issued as is practicable.
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(¢) At the hearing, the board shall affirm, modify, or set aside the
temporary order. If the nature of the board’s action requires, further
proceedings shall be conducted as appropriate under other applicable pro-
vizsions of this chapter. (60th Legis., Ch. 313, Sec. 3.10, sen. 5. 7, 8, as
amended.)

(d) The requirements of Section 21.074 of this code relating to the
time for notice, newspaper notice, and method of giving a person notice
do not apply to such a hearing, but such general notice of the hearing
shall be given as the board or the executive director considers practicable
under the circumstances. (60th Legis., Ch. 313, Sec. 3.10, sen. 6, as
amended.)

§ 21.072. Hearing Powers

The board may call and hold hearings, administer oaths, receive evi-
dence at the hearing, issve subpoenas to compel the attendance of wit-
nesses and the production of papers and documents related to the hear-
ing, and make findings of fact and decisions with respect to administer-
ing the provisions of this chapter or the rules, orders, or other actions of
the board. (60th Legis., Ch. 313, Sec. 3.11, as amended.)

§ 21.073. Delegation of Hearing Powers

(a) Except for those hearings required to be held before the board un-
der Section 21.071(b) of this code, the board may authorize the executive
director to call and hold hearings on any subject on which the board may
hold a hearing. (60th Legis., Ch. 313, Sec. 3.12, subsec. (a), sen. 1, as
amended.)

(b) The board may also authorize the executive director to delegate to
one or more employees of the board, or to professional or technical per-
sonnel under contract to the board, the authority to hold any hearing
called by the executive director. The board may establish the qualifica-
tions required of the persons who may be delegated the authority by the
executive director to hold hearings. (60th Legis., Ch. 313, Sec. 3.12,
subsec. (a), sen, 2, 3, as amended.

(¢) At any hearing called by the executive dir-~tor, he or the person
delegated the authority by him to hold the hearing is empowered to ad-
minister oaths and receive evidence. (60th Legis., Ch. 313, Sec. 3.12,
subsec. (a), sen. 4, as amended.)

(d) The individual or individuals holding a hearing under the authori-
ty of this section shall report the hearing in the manner prescribed by
the board. (60th Legis., Ch. 3183, Sec. 3.12, subsec. (b), as amended.)

§ 21.074. Notice of Hearings; Continuance

(.'\.) ‘Except as otherwise provided in Section 21.071 of this code, the
provisions of this section appiy to all hearings conducted in compliance
with this chapter.

(b) Notice of the hearing shall describe briefly and in summary form
the purpose of the hearing and the date, time, and place of the hearing.

(¢) Notice of the hearing shall be published at least once in a newspa-
per regularly published or circulated in each county where, by virtue of
the county’s geographical relation to the subject matter of the hearing,
the board has reason to believe persons reside who may be affected by
the action that may be taken as a result of the hearing. The date of the
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publication shall be not less than 20 days before the date set for the
hearing.

(d) If notice of the hearing is required by this chapter to be given toa
person, the notice shall be served personally or mailed not less than 20
days before the date set for the hearing to the person at his last address
known to the board. If the party is not an individual, the notice may be
given to any officer, agent, or legal representative of the party.

(e) The individual or individuals holding the hearing (hereinafter in
this subsection called the hearing body) shall conduct the hearing at the
time and place stated in the notice. The hearing body may continue the
hearing from time to time and from place to place without the necessity
of publishing, serving, mailing, or otherwise issuing a new notice.

(f) If a hearing is continued and a time and place for the hearing to
reconvene are not publicly announced by the person conducting the hear-
ing at the hearing before it is recessed, a notice of any further setting of
the hearing shall be served personally or mailed in the manner preseribed
in Subsection (d) of this section at a reasonable time before the new set-
ting, but it is not necessary to publish a newspaper notice of the new set-
ting. (60th Legis., Ch. 313, Sec. 3.13, as amended.)

§ 21.075. Water Quality Standards

The board, by order, shall set water quality standards for the water in
the state, and may amend the standards from time to time. The board
has the sole and exclusive authority to set water quality standards for all
water in the state. (60th Legis., Ch. 313, Sec. 3.14, as amended.)

§ 21.076. Hearings on Standards; Consultation
Before setting or amending water quality standards, the board shall:
(1) hold public hearings at which any person may appear and
present evidence, under oath, pertinent for consideration by the

board; and

(2) consult with the Texas Water Development Board and the Tex-
as Water Rights Commission to insure that the proposed standards
are not inconsistent with the objectives of the state water plan.

(60th Legis., Ch. 313, Sec. 3.15, as amended.)

§ 21.077. Hearings on Standards: Notice to Whom

Notice of a hearing under Section 21.076 of this code shall be given to
each of the following that the board believes may be affected:

(1) each local government whose boundary is contiguous to the
water in question, or whose boundaries contain all or part of the wa-
ter, or through whose boundaries the water flows;

(2) the holders of rights to appropriate water from the water in
question, as shown by the records of the Texas Water Rights Com-
mission; and

(3) the holders of permits from the board to discharge waste into
or adjacent to the water in question. (60th Legis., Ch. 313, Sec. 3.16,

as amended.)

§ 21.078. Standards to be Published

The board shall publish its water quality standards and amendments
and shall make copies available to the public on written request. (60th
Legis., Ch. 313, Sec. 3.17, as amended.)
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§ 21.079. Board May Issue Permits

(a) The board may issue permits and amendments to permits for the
discharge of waste into or adjacent to water in the state.

(b) A person desiring to obtain a permit or to amend a permit shall
submit an application to the board containing all information reason-
ably required by the board or the executive director. (60th Legis., Ch.
318, Sce. 3.18, as amended.)

§ 21.080. Action on Application

(a) Except as provided in Subsection (b) of this section, a public hear-
ing shall be held on an application for a permit or to amend a permit.
Notice of the hearing shall be given to the persons who in the judgment
of the board may be affected.

(b) An application to amend a permit to improve the quality of waste
authorized to be discharged may be set for consideration and may be act-
ed on by the board at a regular meeting without the necessity of holding
a public hearing if the applicant does not seek to increase significantly
the quantity of waste authorized to be discharged or change materially
the pattern or place of discharge. Notice of the application shall be
mailed to the mayor and health authorities for the city or town, and the
county judge and health authorities for the county, in which the waste is
or will be discharged, at least 10 days before the board meeting, and they
may present information to the board on the application. (60th Legis.,
Ch. 313, Sec. 3.19, as amended.)

§ 21.081. Conditions of Permit; Amendment; Revocation and Suspen-
sion

(a) In each permit the board shall prescribe the conditions on which it
is issued, including:

(1) the duration of the permit;

(2) the location of the point of discharge of the waste;

(3) the maximum quantity of waste that may be discharged under
the permit at any time and from time to time;

(4) the character and quality of waste that may be discharged un-
der the permit; and

(5) any monitoring and reporting requirements prescribed by the
board for the permittee.

(b) After a public hearing, notice of which shall be given to the per-
mittee, the board may require the permittee, from time to time, for good
cause, to conform to new or additional conditions. The board shall allow
the permittee a reasonable time to conform to the new or additional con-
ditions, and on application of the permittee, the board may grant addi-
tional time.

(¢) A permit does not become a vested right in the permittee. After a
public hearing, notice of which shall be given to the permittee, the board
may revoke or suspend a permit for good cause on any of the following
grounds:

(1) the permittec has failed or is failing to comply with the condi:
tions of the permit;
(2) the permit is subject to cancellation or suspension under Sec-
tion 21.201 of this code;
(3) the permit or operations under the permit have been aban.
doned; or
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(4) the permit is no longer needed by the permittee.
(d) The notice required by Subsections (b) and (c¢) of this section
shall be sent to the permittee 2t his last known address as shown by the
records of the board. (60th Legis., Ch. 313, Sec. 3.20, as amended.)

§ 21.082. Permit: Effect on Recreational Water

In considering the issuance of a permit to discharge effluent into any
body of water having an established recreational standard, the board
shall consider any unpleasant odor quality of the effluent and the possi-
ble adverse effect that it might have on the receiving body of water; and
the board may consider the odor as one of the elements of the water qual-
ity of the effluent. (60th Legis., Ch. 313, Sec. 3.21, as amended.)

§ 21.083. Control of Septic Tanks by Board

(a) Whenever it appears that, because of the nature of the soil or
drainage in an area, the use of septic tanks in the area should be con-
trolled or prohibited to prevent pollution, the board may hold a public
hearing in or near the area to determine whether an order should be en-
tered controlling or prohibiting the installation or use of septic tanks,
Before entering such an order, the board shall consult with the state
commissioner of health for recommendations concerning the impact of
the use of septic tanks in the area on public health. (60th Leyis, Ch.
313, Sec. 3.22, subsec. (a), sen. 1, 2, as amended.)

(b) If the board finds after the hearing and after consulting with the
state commissioner of health that an order controlling or prohibiting the
use of septic tanks in the area is necessary to prevent pollution that may
directly or indirectly injure the public health, the board may enter an or-
der to do one or more of the following:

(1) limit the number and kind of septic tanks that may be used in
the area;
(2) prohibit the installation and use of additional septic tanks in
the area; or
(3) provide for a gradual and systematic reduction of the number
or kind of septic tanks in the area. (60th Legis., Ch. 313, Sec. 3.22,
subsec. (a), sen. 3, as amended.)

(¢) The board may also provide in the order for a system of licensing
the installation of additional septic tanks in the area, in which case no
person may install a septic tank in the area without a license. (60th
Legis., Ch. 313, Sec. 3.22, subsec. (a), sen. 4, as amended.)

§ 21.084. Control of Septic Tanks by County

(a) Whenever it appears to the commissioners court of any county that
because of the nature of the soil or drainage in an area in the county the
use of geptic tanks in that area should be controlled or prohibited to pre-
vent pollution that may directly or indirectly injure the public health, the
county may proceed in the same manner and in accordance with the same
procedures as the board to hold a hearing and enter an order, resolution,
or other regulation controlling or prohibiting the installation or use of
septic tanks in that area.

(b) The order, resolution, or regulation may provide the same restric-
tions and requirements as those authorized for an order of the board en-
tered under Section 21.083 of this code.
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(¢) Before the order, resolution, or other regulation becomes effective,
the county shall submit it to the board and obtain the board’s written ap-
proval. (60th Legis., Ch. 313, Sec. 3.22, subsec. (b), as amended.)

§ 21.085. Rating of Waste Disposal Systems

(a) After consultation with the State Department of Health, the board
shall provide by rule for a system of approved ratings for municipal
waste disposal systems and other waste disposal systems which the board
may designate.

{b) The owner or operator of a municipal waste disposal system which
attains an approved rating has the privilege of erecting signs of a design
approved by the board on highways approaching or inside the boundaries
of the municipality, subject to reasonable restrictions and requirements
which may be established by the Texas Highway Department.

(¢) In addition, the owner or operator of any waste disposal system,
including a municipal system, which attains an approved rating has the
privilege of erecting signs of a design approved by the board at locations
which may be approved or established by the board, subject to such rea-
sonable restrictions and requirements which may be imposed by any gov-
ernmental entity having jurisdiction.

(d) If the waste disposal system fails to continue to achieve an ap-
proved rating, the board may revoke the privilege. On due notice from
the board, the owner or operator of the system shall remove the signs.
(60th Legis., Ch. 313, Sec. 3.23, as amended.)

§ 21.086. Approval of Disposal System Plans

(a) This section applies to all sewer systems, treatment facilities, and
disposal systems, except those public sewage disposal systems for which
plana are subject to review and approval by the State Department of
Health or by the Texas Water Rights Commission under statutes pertain-
ing to water districts.

(b) Before beginning construction, every person who proposes to con-
struct or materially alter the efficiency of any sewer system, treatment
facility, or disposal system to which this section applies shall submit
completed plans and specifications to and obtain the approval of the
plans by the board or, when authorized by the board, the executive direc-
tor.

(¢) The board, or the executive director when authorized by the board,
shall approve the plans and specifications if they conform to the waste
discharge requirements and water quality standards established by the
board. (60th Legis., Ch. 313, Sec. 3.24, as amended.)

§ 21.087. Federal Grants

The board may execute agreements with the Department of the Interior,
the Federal Water Pollution Control Administration, or any other federa!l
agency that administers programs providing federal cooperation, assist-
ance, grants, or loans for research, development, investigation, training,
planning, studies, programming, and construction related to methods, pro-
cedures, and facilities for the collection, treatment, and disposal of waste
or other water quality control activities, The board may accept federal
funds for these purposes and for other purposes consistent with the
objectives of this chapter, and may use the funds as prescribed by law or
as provided by agreement. (60th Legis., Ch. 313, Sec. 3.25, as amended.)
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§ 21.088. State Grants and Loans

(a) The board may use money provided by legislative appropriation to
make grants or loans to municipalities and interstate agencies, as those
terms are defined in the Federal Water Pollution Control Act (33 U.S.C,
Sec. 466 et seq.), and to local governments, and the board may itself ex-
pend such money, for construction of treatment works, as defined in the
federal act, and for construction of sewer systems, treatment facilities,
and disposal systems. (60th Legis., Ch. 313, Sec. 3.26, subsec. (a), as
amended.)

(b) The board may use money provided by legislative appropriation to
make grants or interest-free loans to, or to contract with, local govern-
ments, regional planning commissions, and planning agencies to pay ad-
ministrative and other expenses of such entities for a period of not more
than three years, and the board may itself cxpend such money for devel-
oping effective, comprehensive water quality control and pollution abate.
ment plans for designated areas of the state. Any loan made under this
subsection shall be repaid when the resulting construction is begun.
(60th Legis., Ch. 313, Sec. 3.26, subsec. (b), as amended.)

(c) The board shall not make any grant for construction under Subsec-
tion (a) of this section unless or until:

(1) the project is approved by the board and included in the state
water quality plan;

(2) the board determines that the project is entitled to priority
over other eligible projects on the basis of financial need as well as
water quality needs;

(3) the recipient of the grant or loan agrees to pay the difference
between the amount of the grant or loan and the cost of the project,
which difference must be at least 20 percent of the estimated reason-
able cost of the project as determined by the board; and

(4) the recipient has made provision satisfactory to the board to
assure proper and efficient operation and maintenance of the project
after the construction is completed. (GOth Legis., Ch. 313, Sec. 3.26,
subsec. (c), as amended.)

(d) In determining the desirability of construction projects and of ap-
proving state grants or loans or contracts for them, the board shall con-
sider:

(1) the public benefits to be derived from the project and the pro-
priety of state participation;

(2) the benefits to be derived from the protection and conserva-
tion of the water and other natural resources in the state;

(3) the relation of the ultimate cost of constructing and maintain-
ing the project to the public interest and the public necessity for the
project; and

(4) the adequacy of provisions made or proposed to assure proper
and efficient operation and maintenance of the project after the con-
struction is completed. (60th Legis., Ch. 313, See. 3.26, subsec. (d),
as amended.)

(e) Money granted, loaned, or contracted for construction shall be
used exclusively for construction costs on the approved project. (60th
Legis., Ch. 313, Sec. 3.26, subsec. (e), as amended.)
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§ 21.089. “Construction”

As used in Sections 21.087 and 21.088 of this code, “construction” in-
cludes:

(1) preliminary planning to determine the economic and engineer-
ing feasibility of the project;

(2) engineering, architectural, legal, fiscal, and economic investi-
gations and studies;

(3) surveys, designs, plans, working drawings, specifications, pro-
cedures, and other actions necessary to the construction of the proj-
ect;

(4) erection, building, acquisition, alteration, remodeling, improve-
ment, and extension; and

(5) inspection and supervision. (60th Legis., Ch. 313, Sec. 3.27,

as amended.)

§ 21.090. Control of Grant, Loan, and Contract Programs

In order to implement and administer the federal and state grant, loan,
and contract programs and to assure proper disbursement of and ac-
counting for the public funds, the board shall adopt rules and procedures
for the necessary engineering review and supervision, fiscal control, and
fund accounting. The rules and procedures shall be consistent with fed-
eral law to the extent thc board considers it applicable. The fiscal-con-
trol and fund-accounting procedures are supplemental to other proce-
dures prescribed by state law. (60th Legis., Ch, 313, Sec. 3.28, as amend-
ed.)

§ 21.091. Accidental Discharges and Spills

(a) Asusedin this section:

(1) “Accidental discharge” means an act or omission through
which waste or other substances are inadvertently discharged into
water in the state.

(2) “Spill” means an act or omission through which waste or oth-
er substances are deposited where, unless controlled or removed, they
will drain, seep, run, or otherwise enter water in the state.

(3) “Other substances” means substances which may be useful or
valuable and therefore are not ordinarily considered to be waste, but
which will cause pollution if discharged into water in the state.
(60th Legis., Ch. 313, Sec. 3.30, subsec. (a), as amended.)

(b) Whenever an accidental discharge or spill occurs at or from any
activity or facility which causes or may cause pollution, the individual
operating, in charge of, or responsible for the activity or facility shall
notify the office of the board as soon as possible and not later than 24
hours after the occurrence. (60th Legis., Ch. 313, Sec. 3.30, subsec. (b),
as amended.)

(¢) Activities which are inherently or potentially capable of causing or
resulting in the spillage or accidental discharge of waste or other sub-
stances, and which pose serious or significant threats of pollution, are
subject to reasonable rules or orders establishing safety and preventive
measures which the board may adopt or issue. The safety and preventive
measures which may be required shall be commensurate with the poten-
tial harm which could result from the escape of the waste or other sub-
stances. (60th Legis., Ch. 313, Sec. 3.30, subsec. (c), as amended.)

(d) The provisions of this scction are cumulative of the other provi-
sions in this chapter relating to waste discharges, and nothing in this
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section exempts any person from complying with or being subject to any
other provision of this chapter. (60th Legis., Ch. 313, Sec. 3.30, subsec,
(d), as amended.)

§ 21.092. Control of Certain Waste Discharges by Rule

Whenever the board determines that the quality of water in an area is
adversely affected or threatened by the combined effects of several rels.
tively small-quantity discharges of wastes being made for which it is not
practical to issue individual permits, or that the general nature of a par-
ticular type of activity which produces a waste discharge is such that re-
quiring individual permits is unnecessarily burdensome both to the waste
discharger and the board, the board may, by rule, regulate and sct the re-
quirements and conditions for the discharges of waste. (60th Legis., Ch.
313, Sec. 3.31, as amended.)

§ 21.093. Health Hazards

The board may use any means provided by this chapter to prevent a
discharge of waste that is injurious to public health. (60th Legis. Ch.
313, Sec. 3.32, as amended.)

§ 21.094. Monitoring and Reporting

The board may prescribe reasonable requirements for a person making
waste discharges to monitor and report on his waste collection, treat.
ment, and disposal activities. When in the judgment of the board signifi-
cant water quality management benefits will result or water quality man
agement needs justify, the board may also prescribe reasonable require.
ments for any person or persons making waste discharges to monitor and
report on the quality of any water in the state which the board has rea-
son to believe may be materially affected by the waste discharges. (60th
Legis., Ch. 313, Sec. 3.33, as amended.)

[Sections 21.095-21.200 reserved for expansion]

SUBCHAPTER D. REGIONAL AND AREA-WIDE SYSTEMS

Section 21.201. Regional or Area-Wide Systems; General Policy

(a) The legislature finds and declares that it is necessary to the
health, safety, and welfare of the people of this state to implement the
state policy to encourage and promote the development and use of region-
al and area-wide waste collection, treatment, and disposal systems to
serve the waste disposal needs of the citizens of the state and to prevent
pollution and maintain and enhance the quality of the water in the state.
(60th Legis., Ch. 313, Sec. 3.29, subsec. (a), sen. 1, as amended.)

(b) Within any standard mectropolitan statistical area in the state, the
board is authorized to implement this policy in the manner and in accor-
dance with the procedure provided in Sections 21.201-21,205 of this code.

(c¢) In those portions of the state which are not within a standard met-
ropolitan statistical area, the board shall observe this state policy by en-
couraging interested and affected persons to cooperate in developing and
using regional and area-wide systems. The board may not use the proce-
dure specified in Sections 21.201-21.205 of this code in these areas to im-
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plement this policy. However, this does not affect or diminish any au-
thority which the board may otherwise have and exercise under other
provisions of this chapter. (60th Legis., Ch, 313, Sec. 3.29, subsec. (a)},
sen. 2, 3, as amended.)

(d) The term “standard metropolitan statistical area,” as used in this
section, means an area consisting of a county or one or more contiguous
counties which is officially designated as such by the United States Bu-
reau of the Budget or its successor in this function. (60th Legis., Ch.
313, Sec. 3.29, subsec. (a), sen. 4, as amended.)

§ 21.202. Hearing to Define Area of Regional or Area-Wide Systems

(a) Whenever it appears to the board that because of the existing or
reasonably foreseeable residential, commercial, industrial, recreational, or
other economic development in an area a regional or area-wide waste
collection, treatment, or disposal system or systems are necessary to pre-
vent pollution or maintain and enhance the quality of the water in the
state, the board may hold a public hearing in or near the area to deter-
mine whether the policy stated in Section 21.201 of this code should be
implemented in that area.

(b) Notice of the hearing shall be given to the local governments
which in the judgment of the board may be affected. (60th Legis., Ch.
313, Sec. 3.29, subsec. (b), sen. 1, 2, as amended.)

(c) If after the hearing the board finds that a regional or area-wide
system or systems are necessary or desirable to prevent pollution or
maintain and enhance the quality of the water in the state, the board
may enter an order defining the area in which such a system or systems
are necessary or desirable. (60th Legis., Ch. 313, Sec. 3.29, subsec. (b),
sen. 3, as amended.)

§ 21.203. Hearing to Designate Systems to Serve the Area Defined; Or-
der; Etc.

(a) At the hearing held under Section 21.202 of this code, or at a sub-
sequent hearing held in or near an area defined under Section 21.202 of
this code, the board may consider whether to designate the person to pro-
vide a regional or area-wide system or systems to serve all or part of the
waste collection, treatment, or disposal needs of the area defined.

(b) Notice of the hearing shall be given to the local governments and
to owners and operators of any waste collection, treatment, and disposal
systems who in the judgment of the board may be affected. (60th Legis.,
Ch. 313, Sec. 3.29, subsec. (¢), sen. 1, 2, as amended.)

(¢) If after the hearing the board finds that there is an existing or
proposed system or systems then capable, or which in the reascnably
foreseeable future will be capable, of serving the waste collection, treat-
ment, or disposal nceds of all or part of the area defined, and that
the owners or operators of the system or systems are agreeable to provid-
ing the services, the board may enter an order designating the person to
provide the waste collection, treatment, or disposal system or systems to
serve all or part of the arca defined. (60th Legis., Ch. 313, Sec. 3.29,
subsec. (¢), sen. 3, as amended.)

§ 21.204. Actions Available to Board After Designating Systems

(a) After the board has entered an order as authorized in Section 21.203
of this chapter, the board may, after public hearing and after giving
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notice of the hearing to the persons who in the judgment of the board
may be affected, take any one or more of the following actions:

(1) enter an order requiring any person discharging or proposing
to discharge waste into or adjacent to the water in the state in an
area defined in an order entered under Section 21.202 of this code to
use a regional or area-wide system designated under Section 21.203
of this code for the disposal of his waste;

(2) refuse to grant any permits for the discharge of waste, or to
approve any plans for the construciion or material alteration of any
sewer system, treatment facility, or disposal system in an area de
fined in an order entered under Section 21.202 of this code unless
the permits or plans comply and are consistent with any orders en-
tered under Sections 21.201-21.205 of this code; or

(3) cancel or suspend any permit, or amend any permit in any par-
ticular, which authorizes the discharge of waste in an area defined
in an order entered under Section 21.202 of this code. (60th Legis,

Ch. 313, Sec. 3.29, subsec. (d), sen. 1, as amended.)
(b) Before exercising the authority granted in this section, the board
shall find affirmatively:

(1) that there is an existing or proposed regional or area-wide sys-
tem designated under Section 21.203 of this code which is capable, or
which in the reasonably foreseeable future will be capable, of serv.
ing the waste collection, treztment, or disposal needs of the person
or persons who are the subject of an action taken by the board under
this section;

(2) that the owner or operator of the designated regional or area-
wide system is agreeable to providing the service; and

(3) that it is feasible for the service to be provided on the basis of
waste collection, treatment and disposal technology, engineering, fi-
nancial, and related considerations existing at the time, exclusive of
any loss of revenue from any existing or proposed waste collection,
treatment, or disposal systems in which the person or persons who
are the subject of an action taken under this section have an inter-
est. (60th Legis., Ch. 313, Sec. 3.29, subsec. (d), sen. 2, as amended.)

§ 21.205. Rates for Services by Designated Systems

(a) On motion of any interested party and after a public hearing, the
board may set reasonable rates for the furnishing of waste collection,
treatment, or disposal services to any person by a regional or area-wide system
designated under Section 21.203 of this code.

(b) Notice of the hearing shall be given to the owner or operator of
the designated regional or area-wide sysiem, the person requesting the
hearing, and any other person who, in the judgment of the board, may be
affected by the action taken by the board as a result of the hearing.

(¢) After the hearing the board shall enter an order setting forth its
findings and the rates which may be charged for the services by the own-
er or operator of the designated regional or area-wide system. (60th
Legis., Ch. 313, Sec. 3.29, subsec. (e), as amended.)

[Sections 21.206-21.260 reserved for expansion]
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SUBCHAPTER E. PROHIBITION AGAINST POLLUTION;
ENFORCEMENT

Section 21.251. Unauthorized Discharges Prohibited

(a) Except as authorized by a rule, regulation, permit, or other order
issued by the board, or the executive director when authorized by the
board, no person may:

(1) discharge sewage, municipal waste, recreational waste, agri-
cultural waste, or industrial waste into or adjacent to any water in
the state;

(2) discharge other waste into or adjacent to any water in the
state which in itself, or in conjunction with any other discharge or
activity, causes, continues to cause, or will cause pollution of any of
the water in the state; or

(3) commit any other act or engage in any other activity, which in
itself, or in conjunction with any other discharge or activity, causes,
continues to cause, or will cause pollution of any of the water in the
state, unless the activity is under the jurisdiction of the Parks and
Wildlife Department, the General Land Office, or the Texas Railroad
Commission, in which case this Subdivision (3) does not apply.

(60th Legis., Ch. 313, Sec. 4.01, subsec. (a), as amended.)

(b) In the enforcement of Subdivisions (2) and (3) of Subsection (a)
of this section, consideration shall be given to the state of existing tech-
nology, economic feasibility, and the water quality needs of the waters
that might be affected. (60th Legis., Ch, 313, Sec. 4.01, subsec. (b), as
amended.)

(¢) No person may cause, suffer, allow, or permit the discharge of any
waste or the performance of any activity in violation of this chapter or of
any rule, regulation, permit, or other order of the board. (60th Legis.,
Ch. 318, Sec. 4.01, subsec. (¢), as amended.)

§ 21.252. Civil Penalty

A person who violates any provision of this chapter or any rule, regu-
lation, permit, or other order of the board is subject to a civil penalty of
not less than $50 nor more than $1,000 for each act of violation and for
each day of violation, to be recovered as provided in this subchapter.
(60th Legis., Ch. 313, Sec. 4.01, subsec. (d), as amended.)

§ 21.253. Enforcement by Board

(a) Whenever it appears that a person has violated or is violating, or
is threatening to violate, any provision of this chapter, or any rule, regu-
Iz}tion, permit, or other order of the board, then the board, or the execu-
tive director when authorized by the board, may have a civil suit institut-
ed in a district court for injunctive relief to restrain the person from
continuing the violation or threat of violation, or for the assessment and
recovery of a civil penalty of not less than $50 nor more than $1,000 for
each act of violation and for each day of violation, or for both injunctive
relief and civil penalty.

. (l?) Upon application for injunctive relief and a finding that a person
1s violating or threatening to violate any provision of this chapter or any
rule, permit, or other order of the board, the district court shall grant the
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injunctive relief the facts may warrant. (60th Legis., Ch. 313, Sec. 4.02
subsec, (a), as amended.)

(¢) At the request of the board, or the executive director when autho.
rized by the board, the attorney general shall institute and conduct a suit
in the name of the State of Texas for injunctive relief or to recover the
civil penalty or for both injunctive relief and penalty, as authorized in
Subsection (a) of this section. (60th Legis., Ch. 313, Sec. 4.02, subsec,
(b), as amended.)

§ 21.254. Enforcement by Others

(a) Whenever it appears that a violation or threat of violation ~¢ any
provision of Section 21.251 of this code or any rule, regulation, permit, or
other order of the board has occurred or is occurring within the jurisdie
tion of a local government, exclusive of its extraterritorial jurisdiction,
the local government, in the same manner as the board, may have a suit
instituted in a district court through its own attorney for the injunctive
relief or civil penalties or both, as authorized in Subsection (a) of Sec
tion 21.2563 of this code, against the person who committed, or is commit.
ting or threatening to commit, the violation. This power may not be exer
cised by a local government unless its governing body adopts a resolution
authorizing the exercise of the power. In a suit brought by a local gov-
ernment under this section, the board is a necessary and indispensable
party. (60th Legis., Ch. 313, Sec. 4.03, subsec. (a), as amended.)

(b) Whenever it appears that a violation or a threat of violation of any
provision of Section 21.251 of this code or any rule, regulation, permit, or
other order of the board has occurred or is occurring that affects aquatic
life or wildlife, the Parks and Wildlife Department, in the same manner
as the board, may have a suit instituted in a district court for injunctive
relief or civil penalties or both, as authorized in Section 21.253(a) of this
code, against the person who committed or is committing, or is threaten-
ing to commit, the violation. The suit shall be brought in the name of
the State of Texas through the county attorney or the district attorney,
as appropriate, of the county where the defendant resides or in the coun
ty where the violation or threat of violation occurs. (60th Legis,, Ch.
313, Sec. 4.03, subsec. (b), as amended.)

§ 21.255. Venue and Procedure

(a) A suit for injunctive relief or recovery of a civil penalty or for
both injunctive relief and penalty may be brought either in the county in
which the defendant resides or in the county in which the violation or
threat of violation occurs. (60th Legis., Ch. 313, Sec. 4.04, subsec. (a),
as amended.)

(b) In any suit brought to enjoin a violation or threat of violation of
this chapter or any rule, regulation, permit, or other order of the board,
the court may grant the board, the Parks and Wildlife Department, or the
local government, without bond or other undertaking, any prohibitory or
mandatory injunction the facts may warrant, including temporary re-
straining orders after notice and hearing, temporary injunctions, and per-
manent injunctions. (60th Legis., Ch. 313, Sec. 4.04, subsec. (b), as
amended.)

(c¢) A suit brought under this chapter shall be given precedence over
all other cases of a different nature on the docket of the trial or appel-
late court. (60th Legis., Ch. 313, Sec. 4.04, subsec. (c¢), as amended.)
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(d) Either party may appeal from a final judgment of the court as in
other civil cases. (60th Legis., Ch, 313, Sec. 4.04, subsec. (d), as amend-
ed.)

§ 21.256. Disposition of Civil Penalties

(a) All civil penalties recovered in suits instituted by the State of Tex-
as under this chapter through the board or the Parks and Wildlife De-
partment shall be paid to the General Revenue Fund of the State of Tex-
as. (60th Legis., Ch. 313, Sec. 4.04, subsec. (e), as amended.)

(b) All civil penalties recovered in suits instituted by a local govern-
ment or governments under this chapter shall be equally divided between
the State of Texas and the local government or governments first insti-
tuting the suit, with 50 percent of the recovery to be paid to the General
Revenue Fund of the State of Texas and the other 50 percent paid equal-
ly to the local government or governments first instituting the suit.
(60th Legis., Ch. 313, Sec. 4.04, subsec. (f), as amended.)

§ 21.257. Board as Principal Authority

The Texas Water Quality Board is the principal authority in the state
on matters relating to the quality of the water in the state. The board
has the responsibility for establishing a water quality sampling and mon-
itoring program for the state. All other state agencies engaged in water
quality or water pollution control activities shall coordinate those activi-
ties with the board. (60th Legis., Ch. 313, Sec. 1.£6, as amended.)

§ 21.258. Water Development Board: Groundwater Quality

The Texas Water Development Board shall investigate all matters con-
cerning the quality of groundwater in the state and shall report its find-
ings and recommendations to the Texas Water Quality Board. (60th
Legis., Ch, 313, Sec. 1.07, sen. 1, as amended.)

§ 21.259. Duty of Parks and Wildlife Department

The Parks and Wildlife Department and its authorized employces shall
enforce the provisions of this chapter to the extent that any violation af-
fects aquatic life and wildlife as provided in Section 21.254(b) of this
code. (60th Legis., Ch. 313, Sec. 1.08, as amended.)

§ 21.260. Duty of Health Department

The State Department of Health shall continue to apply the authority
vested in it by Chapter 178, Acts of the 49th Legislature, 1945, as last
amended by Chapter 446, Acts of the 57th Legislature, Regular Session,
1961 (Article 4477—1, Vernon’s Texas Civil Statutes), in the abatement
of nuisances resulting from pollution not otherwise covered by this chap-
ter. The State Department of Health shall investigate and make recom-
mendations to the board concerning the health aspects of matters related

to the quality of the water in the state. (60th Legis., Ch. 313, Sec. 1.09,
as amended.)

§ 21.261. Duties of Railroad Commission

The Texas Railroad Commission is solely responsible for the control
and disposition of waste and the abatement and prevention of pollution
of surfaco and subsurface water resulting from activities associated with
the exploration, development, and production of oil or gas. The commis-
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sion may issue permits for the discharge of waste resulting fror these
activities; and discharge of waste into water in this state resultin’ from
these activities shall meet the water quality standards establisher by the
board. (60th Legis., Ch. 313, Sec. 1.10, sen. 1, 2, as amended.)

§ 21.262. Act of God, War, Etc.

Any pollution, or any discharge of waste without a permit or in viola.
tion of a permit, caused by an act of God, war, strike, riot, or other catas.
trophe is not a violation of this chapter. (60th Legis., Ch, 313, Sec. 4,05,
as amended.)

§ 21.263. Effect on Private Remedies
Nothing in this chapter affects the right of any private corporation or
individual to pursue any available common-law remedy to abate a condi-

tion of pollution or other nuisance or to recover damages. (60th Legis,
Ch. 313, Sec. 1.11, as amended.)

§ 21.264. Secret Processes, Ete.

Nothing in this chapter requires an =< 'ion to disclose any classified
data of the federal government or any .. lential information relating
to secret processes or economics of operatic . (60th Legis., Ch. 313, Sec.
1.12, as amended.)

§ 21.265. Effect on Othe. Laws

(a) Nothing in this chapter affects the powers and duties of the Texas
Water Quality Board and the Texas Railroad Commission with respect to
injection wells as provided in Chapter 22 of this code.

(b) The Texas Water Development Board and the Texas Water Well
Drillers Board shall continue to exercise the authority granted to themin
Chapter 264, Acts of the 59th Legislature, Regular Session, 1965 (Article
7621e, Vernon's Texas Civil Statutes). (60th Legis.,, Ch. 313, Sec. 1.07,
sen 2, 3; Sec. 1.10, sen. 3, as amended.)

[Sections 21.266-21.350 reserved for expansion]

SURCHAPTER F. AUTHORITY OF LOCAL GOVERNMENTS

Section 21.351. Inspection of Public Water
A local government may inspect the public water in its area and deter-
mine whether or not:

(1) the quality of the water meets the state water quality stan-
dards adopted by the board;

(2) persons discharging effluent into the public water located in
the areas of wiich the local government has jurisdiction have ob-
tained permits for discharge of the effluent; and

(3) persons who have permits are making discharges in compli-
ance with the requirements of the permits. (60th Legis., Ch. 313,

Sec. 5.01, as amended.)
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§ 21.352. Recommendations to Board

A local government may make written recommendations to the board as
to what in its judgment the water quality standards should be for any
public water within its terrvitorial jurisdiction. (60th Legis., Ch. 313,
Sec. 5.02, as amended.)

§ 21.353. Power to Enter Property

(a) A local government has the same power as the board has under
Section 21.064 of this code to enter public and private property within its
territorial jurisdiction to make inspections and investigations of condi-
tions relating to water quality. The local government in exercising this
power is subject to the same provisions and restrictions as the board.

(b) When requested by the board, the result of any inspection or inves-
tigation made by the local government shall be transmitted to the board
for its consideration. (60th Legis., Ch, 313, Sec. 5.03, as amended.)

§ 21.354. Enforcement Action

A local government may bring an enforcement action under this chap-
ter in the manner provided in Subchapter E of this chapter for loecal gov-
ernments, (60th Legis., Ch, 313, Sec. 5.04, as amended.)

§ 21.355. Cooperative Agreements

A local government may execute cooperative agreements with the board
or other local governments:

(1 to provide for the performance of water quality management,
inspi-ction, and enforcement functions and to provide technical aid
and educational services to any party to the agreement; and

(2) for the transfer of money or property from any party to the
agreement to another party to the agreement for the purpose of wa-
ter quality management, inspection, enforcement, technical aid and
education, and the construction, ownership, purchase, maintenance,
and operation of disposal systems. (60th Legis,, Ch. 313, Sec. 5.05,

as amended.)

[Sections 21.356-21.450 reserved for expansion]

SUBCHAPTER G. JUDICIAL REVIEW

Section 21.451. Appeal of Board Action

(a) A person affected by any ruling, order, decision, or other act of
the board may appeal by filing a petition in a district court of Travis
County or in a district court of the county of his residence.

(b) The petition must be filed within 30 days after the date of the
board’s action, or, in case of a ruling, order, or decision, within 30 days
after its offective date.

(¢) Service of citation on the board must be accomplished within 30
days after the date the petition is filed. Citation may be served on the
executive director or the deputy director.

(d) The plaintiff shall pursue his action with reasonable diligence, If
the plaintiff does not prosecute his action within 18 months after the ac-
tion is filed, the court shall presume that the action has been abandoned.
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The court shall dismiss the suit on a motion for dismissal made by the at.
torney general unless the plaintiff, after receiving due notice, can show
good and sufficient cause for the delay.

(e) In an appeal of a board action other than cancellation or suspen
sion of a permit, the issue is whether the action is invalid, arbitrary, or
unreasonable,

(f) An appeal of the cancellation or suspension of a permit shall he
tried in the same manner as appeals from the justice court to the county
court. (60th Legis., Ch. 313, Sec. 6.01, as amended.)

{Sections 21.452-21.550 reserved for expansion]

SUBCHAPTER H. CRIMINAL PROSECUTION

Section 21.551. Definitions

As used in this subchapter:

(1) “Water” includes both surface and subsurface water; and
“water in the state” means any water within the jurisdiction of the
state.

(2) “Water pollution” means the alteration of the physical, chemi
cal, or biological quality of, or the contamination of, any of the wa-
ter in the state that renders the water harmful, detrimental, or inju-
rious to humans, animal life, vegetation, or property, or to public
health, safety, or welfare, or impairs the usefulness or public enjoy-
ment of the water for any lawful or reasonable purpose.

(3) “Person” means an individual or private corporation.

(4) “Waste” means sewage, industrial waste, municipal waste, rec
reational waste, agricultural waste, or other waste defined in this
section.

(5) “Sewage”” means waterborne human or animal wastes from
residences, buildings, industrial establishments, cities, towns, or oth-
er places together with groundwater infiltration and surface water
with which it is commingled.

(6) “Municipal waste” means waterborne liquid, gaseous, solid, or
other waste substances or a combination of these that result from
any discharge arising within or emanating from, or subject to the
control of any municipal corporation, city, town, village, or munici
pality.

(7) “Recreational waste” means waterborne liquid, gaseous, solid,
or other waste substances or a combination of these that arise within
or emanate from any public or private park, beach, or recreational
area.

(8) “Agricultural waste” means waterborne liquid, gaseous, solid,
or other waste substance that arises from any type of public or pri-
vate agricultural activity, including poisons and insecticides used in
agricultural activities.

(9) “Industrial waste” means waterborne liquid, gaseous, solid, or
other waste substances or a combination of these that result from
any process of industry, manufacturing, trade, or business.

(10) “Other waste” means garbage, refuse, decayed wood, sawdust,
shavings, bark, sand, lime, cinders, ashes, offal, oil, tar, dyestuffs,
acids, chemicals, salt water, or any other substance, other than sew-
age, industrial waste, municipal waste, recreational waste, or agricul-
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tural waste, that may cause the quality of water in the state to be
impaired.
(11) “To discharge” includes to deposit, conduct, drain, emit,
throw, run, allow to seep, or otherwise release or dispose of. (P.C.
Art. 698¢, Sec. 1, as added.)

§ 21.552. Criminal Offense

(a) No person may discharge, or cause or permit the discharge of, any
waste into or adjacent to any water in the state which causes or which
will cause water pollution unless the waste is discharged in compliance
with a permit or other order issued by the Texas Water Quality Board,
the Texas Water Development Board, or the Texas Railroad Commission.

(b) No person to whom the Texas Water Quality Board has issued a
permit or other order authorizing the discharge of any waste at a partic-
ular location may discharge, or cause or permit the discharge of, the
waste in violation of the requirements of the permit or order. (P.C. Art.
698c, Sec. 2, 3, as added.)

§ 21.553. Criminal Penalty

A person who violates the provisions of Section 21.552 of this chapter
is guilty of a misdemeanor and on conviction is punishable by a fine of
not less than $10 nor more than $1,000. Each day that a violation occurs
constitutes a separate offense. (P.C. Art. 698¢, Sec. 4, as added.)

§ 21.554. Peace Officers

For purposes of this subchapter, the authorized agents and employees
of the Parks and Wildlife Department are constituted peace officers.
These agents and employees are empowered to enforce the provisions of
this subchapter the same as any other peace officer, and for such purpose
shall have the powers and duties of peace officers as set forth in the
Code of Criminal Procedure. (P.C. Art. 698¢c, Sec. 5, as added.)

§ 21.555. Act of God, War, Etc.

Any waste discharge otherwise punishable under this subchapter which
is caused by an act of God, war, riot, or other catastrophe, is not a viola-
tion of this subchapter. (P.C. Art. 698c, Sec. 6, as added.)

§ 21.556. Venue

Venue for prosecution of any alleged violation is in the county court,
the county criminal court, or the county court-at-law of the county in

which the violation is alleged to have occurred. (P.C. Art. 698¢c, Sec. 7.
as added.)

§ 21.557. Allegations

In alleging the name of a defendant private corporation, it is sufficient
to state in the complaint, indictment, or information the corporate name,
or to state any name or designation by which the corporation is known or
may be identified. It is not necessary to allege that the defendant was
lawfully incorporated. (P.C. Art. 698¢, Sec. 8, as added.)
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§ 21.558. Summons and Arrest
(a) After a complaint is filed or an indictment or information present.
ed against a private corporation under the provisions of this subchapter,
the court or clerk shall issue a summons to the corporation. The sum-
mons shall be in the same form as a capias except that:
(1) it shall summon the corporation to appear before the court
named at the place stated in the summons;
(2) it shall be accompanied by a certified copy of the complaint,
indictment, or information; and
(3) it shall provide that the corporation appear before the court
named at or before 10 a. m. of the Monday next after the expiration
of 20 days after it is served with summons, except when service is
made upon the secretary of state, in which instance the summons
shall provide that the corporation appear before the court named at
or before 10 a. m. of the Monday next after the expiration of 30 days
after the secretary of state is served with summons.
(b) No individual may be arrested upon a complaint, indictment, or in.
formation against a private corporation. (P.C. Art. 698¢, Sec. 9, as add-
ed.)

§ 21.559. Service of Summons

(a) A peace officer shall serve a summons on a private corporation by
personally delivering a copy of it to the corporation’s registered agent for
service. If a registered agent has not been designated or cannot, with
reasonable diligence, be found at the registered office, the peace officer
shall serve the summons by personally delivering a copy of it to the pres-
ident or a vice president of the corporation.

(b) If the peace officer certifies on the return that he diligently but
unsuccessfully attempted to effect service under Subsection (a) of this
section, or if the corporation is a foreign corporation that has no certifi-
cate of authority, he shall serve the summons on the secretary of state by
personally delivering a copy of it to him, or to the assistant secretary of
state, or to any clerk in charge of the corporation department of his of-
fice. On receipt of the summons copy, the secretary of state shall imme.
diately forward it by certified or registered mail, return receipt request-
ed, addressed to the defendant corporation at its registered office or, if it
is a foreign corporation, at its principal office in the state or country un-
der whose law it was incorporated.

(c) The secretary of state shall keep a permanent record of the date
and time of receipt and his disposition of each summons served under
Subsection (b) of this section together with the return receipt. (P.C.
Art. 698¢, Sec. 10, as added.)

§ 21.560. Arraignment and Pleadings
In all criminal actions instituted against a private corporation under
the provisions of this subchapter:
(1) appearance is for the purpose of arraignment; and

(2) the corporation has 10 full days after the day the arraignment
takes place and before the day the trial begins to file written plead-
ings. (P.C. Art. 698c¢, Sec. 11, as added.)
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§ 21.561. Appearance

(a) A defendant private corporation appears through counsel or its
representative.

(b) If a private corporation does not appear in response to summons,
or appears but fails or refuses to plead, it is considered to be present in
person for all purposes, and the court shall enter a plea of not guilty in
its behalf, and may proceed with trial, judgment, and sentencing.

(¢) After appearing and entering a plea in response to summons, if a
private corporation is absent without good cause at any time during later
proceedings, it is considered to be present in person for all purposes, and
the court may proceed with trial, judgment, or sentencing. (P.C. Art.
698¢c, Sec. 12, as added.)

§ 21.562. Fine Treated as Judgment in Civil Action

If a private corporation is found guilty of a violation of this subchap-
ter and a fine imposed, the fine shall be entered and docketed by the
clerk of the court as a judgment against the corporation, and the fine
shall Le of the same force and effect and be enforced against the corpo-
ration in the same manner as if the judgment were recovered in a civil
action. (P.C. Art. 698¢, Sec. 13, as added.)

§ 21.563. Cumulative Provisions

Nothing in this subchapter repeals or amends any of the provisions of
Subchapters A through F of this chapter, Chapter 22 of this code, or Ar-
ticle 6029a, Revised Civil Statutes, 1925, as added; but this subchapter is
cumulative of those acts and they remain in full force and effect. (P.C.
Art. 698¢, Sec. 15, as added.)

§ 21.564. Effect on Certain Other Laws

To the extent that any general or special law, including Article 695, Pe-
nal Code of Texas, 1925, makes an act or omission a criminal offense, and
which act or omission also constitutes a criminal offense under this sub-
chapter, the other general or special law is repealed, but only to that ex-
tent. (P.C. Art. 698c, Sec. 14, subsec. (b), as added.)

CHAPTER 22. DISPOSAL WELLS
SUBCHAPTER A. GENERAL PROVISIONS

Section 22.001. Short Title

This chapter may be cited as the Disposal Well Act. (57th Legis., Ch.
82, Sec. 1, as amended.)

§ 22.002. Definitions
In this chapter:

(1) “Board” means the Texas Water Quality Board. (5Tth Legis.,
Ch. 82, Sec. 2, Subsec. (a) as amended.)

(2) “Commission” means the Texas Railroad Commission.

(3) “Pollution” means the alteration of the physical, chemical, or
biological quality of, or the contamination of, water that makes it
harmful, detrimental, or injurious to humans, animal life, vegetation,
or property, or to public health, safety, or welfare, or impairs the

219



Ch. 58 62nd LEGISLATURE—REGULAR SESSION
Water § 22.002

usefulness or the public enjoyment of the water for any lawful or
reasonable purpose. (5Tth Legis., Ch. 82, Sec, 2, Subsec. (b), (d), as
amended.)

(4) “Industrial and municipal waste” means any liquid, gaseous,
solid, or other wastc substance, or combination of these substances,
which may cause or might reasonably be expected to cause pollution
of fresh water and which result from

(A) processes of industry, manufacturing, trade, or business;

(B) development or recovery of natural resources other than
oil or gas; or

(C) disposal of sewage or other wastes of cities, towns, vil
lages, communities, water districts, and other municipal corpora.
tions,

(5) “0il and gas waste” means waste arising out of or incidental
to drilling for or producing of oil or gas which includes, but is not
limited to, salt water, brine, sludge, drilling mud, and other liquid or
semiliquid waste material. (57th Legis., Ch. 82, Sec. 2, Subsec. (e),
(i), as amended.)

(6) “Fresh water” means water having bacteriological, physical,
and chemical properties which make it suitable and feasible for bene-
ficial use for any lawful purpose.

(7) “Casing” means material lining used to seal off strata at and
below the earth’s surface.

(8) “Disposal well” means an artifical 8 excavation or opening in
the ground made by digging, boring, drilling, jetting, driving, or
some other method, aud used to inject, tranemit, or dispose of in-
dustrial and municipal waste or oil and gas waste into a subsurface
stratum; or a well initially drilled to produce oil and gas which is
used to transmit, inject, or dispose of industrial and municipal waste
or oil and gas waste into a subsurface stratum; but the term does
not include any surface pit, surface excavaiio:. ¢ natural depression
used to dispose of industrial and municipal waste or oil and gas
waste. (5Tth Legis., Ch. 82, Sec. 2, Subsec. (f), (g), (h), as amend-
ed.)

[Sections 22.003-22.010 reserved for expansion]

SUBCHAPTER B. INDUSTRIAL AND MUNICIPAL WASTE

Section 22.011. Permit from Board

No person may begin drilling a disposal well or converting an existing
well into a disposal well to dispose of industrial and municipal waste
without first obtaining a permit from the Texas Water Quality Board
(57th Legis., Ch. 82, Sec. 3, Subsec. (a), sen, 1, as amended.)

§ 22.012. Application for Permit

The board shall prescribe forms for application for a permit and shall
make the forms available on request without churge. (57th Legis., Ch.
82, Sec. 3, Subsec. (a), sen. 2, as amended.)

5,

8o in enrolled bill
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§ 22.013. Information Required of Applicant

The board shall require an applicant to furnish any information the
board considers necessary to discharge its duties under this chapter.
(87th Legis., Ch. 82, Sec. 3, Subsec. (a)}, sen. 3, as amended.)

§ 22.014. Application Fee

With each application, the board shall collect a fee of $25 for the bene-
fit of the state. (67th Legis., Ch. 82, Sec. 3, Subsec. (a), sen. 4, as
amended.)

§ 22.015. Letter from Railroad Commission

A person making application to the board for a permit under this chap-
ter shall submit with the application a letter from the commission stating
that drilling the disposal well and injecting industrial and municipal
waste into the subsurface stratum will not endanger or injure any oil or
gas formation. (57th Legis., Ch. 82, Sec. 3, Subsec. (e), as amended.)

§ 22.016. Inspection of Well Location

On receiving an application for a permit, the board shall have an
inspection made of the location of the proposed disposal well to deter-
mine the local conditions and the probable effect of the well, and shall
determine the requirements for the setting of casing, as provided in Sec-
tions 22.051, 22.055, and 22.056 of this code. (57th Legis., Ch. 82, Sec. 3,
Subsec. (b), as amended.)

§ 22,017. Recommendations from Other Agencies

The board shall send to the Texas Water Development Board, the State
Department of Health, the Texas Water Well Drillers Board, and to other
persons which the board may designate, copies of every application re-
ceived in proper form. These agencies and persons may make recommen-
dations to the board concerning any aspect of the application, and shall
have reasonable time to do so as the board may prescribe. (57th Legis,,
Ch. 82, Sec. 3, Subsec. (¢), as amended.)

§ 22.018. Hearing on Permit Application

If it is considered necessary and in the public interest, the board may
hold a public hearing on the application. (57th Legis., Ch, 82, Sec. 3,
Subsec. (d), sen. 1, as amended.)

§ 22,019. Board Rules, Etc.

(a) The board shall adopt rules, regulations, and procedures reason-
ably required for the performance of its powers, duties, and functions un-
der this chapter, including rules for notice and procedure of public hear-
ings. (57th Legis., Ch. 82, Sec. 3, Subsec. (d), sen. 2; and Sec. b, sen. 9,
as amended.)

(b) Copies of any rules or regulations under this chapter proposed by
the hoard shall, before their adoption, be sent to the Texas Railroad Com-
mission, the Texas Water Development Board, the State Department of
Health, the T'exas Water Well Drillers Board, and any other persons the
board may designate. Any agency or person to whom the copies of pro-
posed rules and regulations are sent may submit comments and recom-
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mendations to the board, and shall have reasonable time to do so as the
board may prescribe, (657th Legis., Ch. 82, Sec. 5, sen. 10, 11, as amend-
ed.)

[Sections 22.020-22.030 reserved for expansion]

SUBCHAPTER C. OIL AND GAS WASTE

Section 22.031. Permit from Commission

No person may begin drilling a disposal well or converting an existing
well into a disposal well to dispose of oil and gas waste without first ob-
taining a permit from the Railroad Commission of Texas. (57th Legis,
Ch. 82, Sec. 4, Subsec. (a), sen. 1, as amended.)

§ 22.032. Information Required of Applicant

The commission shall require an applicant to furnish any information
the commission considers necessary to discharge its duties under this
chapter. (57th Legis.,, Ch. 82, Sec. 4, Subsec. (a), sen. 2 (part), as
amended.)

§ 22.033. Letter from Water Quality Board

A person making application to the commission for a permit under this
chapter shall submit with the application a letter from the board stating
that drilling the disposal well and injecting oil and gas waste into the
subsurface stratum will not endanger the freshwater strata in that area
and that the formation or stratum to be used for the disposal is not
freshwater sand. (57th Legis., Ch. 82, Sec. 4, Subsec. (b), as amended.)

§ 22.034. Commission Rules, Etc.

(a) The commission shall adopt rules, regulations, and procedures rea-
sonably required for the performance of its powers, duties, and functions
under this chapter, including rules for notice and procedure of public
hearings. (67th Legis., Ch. 82, Sec. 4, Subsec. (a), sen. 2 (part), and
Sec. 5, sen. 9, as amended.)

(b) Copies of any rules or regulations under this chapter proposed by
the commission shall, before their adoption, be sent to the Texas Water
Quality Board, the Texas Water Development Board, the State Depart-
ment of Health, the Texas Water Well Drillers Board, and any other per-
sons the commission may designate. Any agency or person to whom the
copies of proposed rules and regulations are sent may submit comments
and recommendations to the commission, and shall have reasonable time
to do so as the commission may prescribe. (57th Legis., Ch. 82, Sec. 5,
sen. 10, 11, as amended.)

{Sections 22.036-22.050 reserved for expansion]
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SUBCHAPTER D. ISSUANCE OF PERMITS:
TERMS AND CONDITIONS

Section 22.051. Issuance of Permit

(a) The board or commission may grant an application in whole or in
part and may issue the permit if it finds:

(1) that the installation of the disposal well is in the public inter-
est;

(2) that no existing rights will be impaired; and

(3) that, with proper safeguards, both ground and surface fresh
water can be adequately protected from pollution.

(b) In the permit the board or commission shall impose terms and con-
ditions reasonably necessary to protect fresh water from pollution, in-
cluding the necessary casing. (57th Legis.,, Ch, 82, Seec. 5, sen. 1, 2, as
amended.)

§ 22,052, Copies of Permit; Filing Requirements

(a) The board shall furnish the commission, the Texas Water Develop-
ment Board, the State Department of Health, and the Texas Water Well
Drillers Board with a copy of each permit the board issues. The commis-
sion shall furnish the board with a copy of each permit the commission
issues and the board shall in turn forward copies to the Texas Water De-
velopment Board, the State Department of Health, and the Texas Water
Well Drillers Board. (57th Legis., Ch. 82, Sec. 5, sen. 7, 8, as amended.)

(b) Before beginning injection operations, a person receiving a permit
to inject industrial and municipal waste shall file a copy of the permit
with the health authorities of the county, city, and town where the well
islocated. (57th Legis., Ch. 82, Sec. §, as amended.)

§ 22.053. Record of Strata

The board or commission may require a person receiving a permit un-
der this chapter to keep and furnish a complete and accurate record of
the depth, thickness, and character of the different strata penetrated in
drilling the disposal well. (5Tth Legis., Ch. 82, Sec. 5, sen. 5, as amend-
ed.)

§ 22.054. Electric or Drilling Log
If an existing well is to be converted to a disposal well, the board or
commission may require the applicant to furnish an electric log or a

drilling log of the existing well. (57th Legis., Ch. 82, Sec. 5, sen. 6, as
amended.)

§ 22.055. Casing Requirements

The casing shall be set at the depth, with the materials, and in the
manner required by the board or commission. (57th Legis., Ch. 82, Sec.
5 sen, 3, as amended.)

§ 22.,056. Factors in Setting Casing Depth

Before setting the depth to which casing shall be installed, the board
or commission shall consider:

(1) known geological and hydrological conditions and relation-

ships;
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(2) foreseeable future economic development in the area; and

(3) foreseeable future demand for the use of fresh water in the lo.
cality. (5Tth Legis., Ch. 82, Sec. 5, sen. 4, as amended.)

[Sections 22.057-22.100 reserved for expansion]

SUBCHAPTER E. CIVIL AND CRIMINAL REMEDIES

Section 22.101. Civil Penalty

(a) A person who violates any provision of this chapter, any rule or
regulation of the board or the commission made under this chapter, or
any term, condition, or provision of a permit issued under this chapter
shall be subject to a civil penalty in any sum not exceeding $1,000 for
each day of noncompliance and for each act of noncompliance. (57th
Legis., Ch. 82, Sec. 7, sen. 1, as amended.)

(b) The action may be brought by the board or the commission in any
court of competent jurisdiction in the county where the offending activi-
ty is occurring or where the defendant resides. (57th Legis., Ch. 82, Sec,
7, sen. 2, as amended.)

§ 22.102. Injunction, Etc.

The board or commission may enforce any valid rule or regulation
made under this chapter, or any term or condition of a permit issued by
the board or commission under this chapter, by injunction or other appro-
priate remedy, The suit shall be brought in a court of competent juris
diction in the county where the offending activity is occurring. (5Tt
Legis., Ch. 82, Sec. 7, sen. 3, as amended.)

§ 22.103. Procedure

(a) At the request of the board or commission, the attorney general
shall institute and conduct a suit in the name of the State of Texas for
injunctive relief or to recover the civil penalty, or for both the injunctive
relief and civil penalty, authorized in Sections 22,101 and 22.102 of this
chapter. (57th Legis., Ch. 82, Sec. 7, sen. 4, as amended.)

(b) Any party to a suit may appeal from a final judgment as in other
civil cases. (57th Legis., Ch. 82, Sec. 7, sen. 5, as amended.)

§ 22.104. Effect of Permit on Civil Liability

The fact that a person has a permit issued under this chapter does not

relieve him from any civil liability. (57th Legis., Ch. 82, Sec. 7, sen. 6, as
amended.)
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CHAPTER 23. WATER WELLS

Section 23.001. Definition

In this chapter, “commission” means the Texas Water Rights Commis-
sion. (New.)

§ 23.002. Underground Water: Regulations

The commission shall make and enforce rules and regulations for con-
serving, protecting, preserving, and distributing underground, subterra-
nean, and percolating water located in this state, and shall do all other
things necessary for these purposes. (42nd Legis., Ch. 261, Sec. 1, Sec. 4,
and Sec. 6, sen. 1.)

§ 23.003. Certain Wells to be Plugged or Cased

The owner of a water well which encounters salt water or water con-
taining mineral or other substances injurious to vegetation or agriculture
shall securely plug or case the well in a manner that will effectively pre-
vent the water from escaping from the stratum in which it is found into
another water-bearing stratum or onto the surface of the ground. (42nd
Legis., Ch. 261, Sec. 2.)

§ 23.004. Penalty

If the owner of a well that is required to be cased or plugged by this
chapter fails or refuses to case or plug the well within the 80-day period
following the date of the commission’s order to do so, or if a person fails
to comply with any other order issued by the commission under this chap-
ter within the 80-day period following the date of the order, he is guilty
of a misdemeanor and upon conviction is punishable by a fine of not less
than $10 nor more than $500; and he commits a separate offense each
day the failure or refusal continues after the 30-day period. (42nd
Legis., Ch. 261, Sec. 5, and Sec. 6, sen, 2.)

CHAPTER 24, SALT WATER HAULERS
SUBCHAPTER A. GENERAL PROVISIONS

Section 24.001. Short Title

This chapter may be cited as the Salt Water Haulers Act. (60th
Legis., Ch. 355, Sec. 1.)

§ 24.002. Definitions
In this chapter, unless the context requires a different definition,

(1) “person” means an individual, association of individuals, part-
nership, corporation, receiver, trustee, guardian, executor, or a fidu-
ciary or representative of any kind;

(2) ‘“commission’ means the Railroad Commission of Texas;
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(3) “salt water” means water containing salt or other mineralized
substances produced by drilling an oil or gas well or produced ip
connection with the operation of an oil or gas well; and

(4) “hauler” means a person who transports salt water for hire by
any method other than by pipeline. (60th Legis., Ch. 355, Sec. 2,

[Sections 24.003-24.010 reserved for expansion]

SUBCHAPTER B. PERMITS

Section 24.011. Application for Permit

Any person may apply to the commission for a permit to haul and dis-
pose of salt water. (60th Legis., Ch. 365, Sec. 3(a).)

§ 24.012. Application Form

The commission shall prescribe a form on which an application for a
permit may be made and shall provide the form to any person who wishes
to submit an application. (60th Legis., Ch. 355, Sec. 4(a).)

§ 24.013. Contents of Application

The application for a permit shall:
(1) state the number of vehicles the applicant plans to use for salt
water hauling;

(2) affirmatively show that the vehicles are designed so that they
will not leak during transportation of salt water;

(3) include an affidavit from a person who operates an approved
system of salt water disposal stating that the applicant has permis.
sion to use the approved system;

(4) state the applicant’s name, business address, and permanent
mailing address; and

(6) include other relevant information required by commission
rules. (60th Legis., Ch. 355, Sec. 3(b).)

§ 24.014. Rejecting an Application

If an application for a permit does not comply with Section 24.013 of
this code or with reasonable rules of the commission, the commission may
reject the application, (60th Legis., Ch. 355, Sec. 4(b).)

§ 24.015. Bond

Before issuing a permit to a person whose application it has approved,
the commission shall require the person to file with it a bond in the
amount of $5,000, guaranteed by a corporate surety company and condi-
tioned on the payment of full damages to any person who may acquire &
judgment against the permittee for damages done to the person’s proper-
ty by the permittee’s improper hauling, handling, or disposal of salt wa-
ter. However, the commission may dispense with the bond requirement
on a proper showing of financial responsibility. (60th Legis., Ch. 365,
Sec. 3(¢).)

226



WATER CODE Ch. 58
Water § 24.031

§ 24.016. Expiration of Permit

Permits issued under this chapter expire on August 31 of each year.
(60th Legis., Ch. 855, Sec. 3(d), sen. 1.)

§ 24.017. Renewal of Permit

A permittee may apply to renew his permit by submitting an applica-
tion for renewal on or before August 31 of each year. (60th Legis., Ch.
356, Sec. 3(d), sen. 2.)

§ 24.018. Suspension; Refusal to Renew

The commission shall suspend or shall refuse to renew a permit for a
period of six months if the permittee:
(1) violates the provisions of this chapter;
(2) violates reasonable rules promulgated under Section 24.031 of
this code; or
(3) does not maintain his operation at the standards that entitled
him to a permit under Section 24.013 of this code. (60th Legis., Ch.
355, Sec. 4(d).)

§ 24.019. Appeal

Any person whose permit application is refused, whose permit is sus-
pended, or whose application for permit renewal is refused by the com-
mission may file a petition in an action to set aside the commission’s act
within the 30-day period immediate.y following the day he receives notice
of the commission’s action. (60th Legis., Ch. 355, Sec. 5(a).)

§ 24.020. Suit to Compel Commission to Act

If the commission does not act within a reasonable time after a person
applies for a permit or for renewal of a permit, the applicant may notify
the commission of his intention to file suit; and after 10 days have
elapsed since the day the notice was given, the applicant may file a peti-
tion in an action to compel the commission to show cause why it should
not be directed by the court to take immediate action. (60th Legis., Ch.
356, Sec. 5(b).)

§ 24.021. Venue

.The venue in actions under Sections 24.019 and 24.020 of this code is
fixed exclusively in the district courts of Travis County. (60th Legis,,
Ch. 355, Sec. 5(c).)

[Sections 24.022-24.030 reserved for expansion]

SUBCHAPTER C. RULES

Section 24.031. Rule-making Power

The commission shall adopt rules to effectuate the provisions of this
chapter. (60th Legis., Ch. 355, Sec. 4(c), sen. 1.)
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§ 24.032. Copies of Rules

The commission shall print the rules and provide copies to persons who
apply for them. (60th Legis., Ch. 355, Sec. 4(c), sen. 2.)

§ 24.033. Effective Date of Rules

No rule or amendment to a rule is effective until after the 30-day peri-
od immediately following the day on which a copy of the rule is filed
with the secretary of state. (60th Legis., Ch. 355, Sec. 4(¢), sen. 3.)

[Sections 24.034-24.040 reserved for expansion]

SUBCHAPTER D. OFFENSES; PENALTIES

Section 24.041. Hauling without Permit

No hauler may haul and dispose of salt water off the lease, unit, or
other oil or gas property where it is produced unless the hauler has a
permit issued under this chapter. (60th Legis., Ch. 355, Sec. 6.)

§ 24.042. Exception

A person may haul salt water for use in connection with drilling or
servicing an oil or gas well without obtaining a hauler’s permit under
this chapter. (60th Legis., Ch. 355, Sec. 10.)

§ 24.043. Using Haulers without Permit

No person may knowingly utilize the services of a hauler to haul and
dispose of salt water off the lease, unit, or other oil or gas property
where it is produced if the hauler does not have a permit as required un-
der this chapter. (60th Legis., Ch. 355, Sec. 7.)

§ 24.044. Disposing of Salt Water

(a) No hauler may dispose of salt water on public roads or on the sur-
face of public land or private property in this state in other than a com-
mission-approved disposal pit without written authority from the commis-
sion.

(b) No hauler may dispose of salt water on property of another with-
out the written authority of the landowner. (60th Legis., Ch. 355, Sec.
8.)

§ 24.045. Use of Unmarked Vehicles

No person who is required to have a permit under this chapter may
haul salt water in a vehicle that does not bear the owner's name and the
hauler's permit number. This information shall appear on both sides and
the rear of the vehicle in characters not less than three inches high.
(60th Legis., Ch. 355, Sec. 9.)

§ 24.046. Penalty
A person who violates any provision of this chapter is guil*y of a mis-
demeanor and upon conviction is punishable by a fine of not less than

$100 nor more than $1,000 or by confinement in the county jail for not
more than 10 days or by both. (60th Legis., Ch. 356, Sec. 11.)
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CHAPTER 25. REGIONAL WASTE DISPOSAL

SUBCHAPTER A. GENERAL PROVISIONS

Section 25.001. Short Title

This chapter may be cited as the Regional Waste Disposal Act. (60th
Legis., Ch. 97, Sec. 1, sen. 2.)

§ 25.002. Purpose

The purpose of this chapter is to authorize public agencies to cooperate
for the safe and economical collection, transportation, treatment, and dis-
posal of waste in order to prevent and control pollution of water in the
state. (60th Legis., Ch. 97, Sec. 1, sen. 1.)

§ 25.003. Definitions
In this chapter:

(1) “City” means any incorporated city or town, whether operating
under general law or under its home-rule charter.

(2) “District” means any district or authority created and existing
under Article XVI, Section 59, or Article III, Section 52, of the Texas
Constitution, including any river authority.

(3) “Public agency” means any district, city, or other political
subdivision or agency of the state which has the power to own and
operate waste collection, transportation, treatment or disposal facili-
ties or systems, and any joint board created under the provisions of
Section 14, Chapter 114, Acts of the 50th Legislature (Article 46d—14,
Vernon’s Texas Civil Statutes).

(4) “River authority” means any district or authority created by
the legislature, which contains an area within its boundaries of one
or more counties, and which is governed by a board of directors ap-
pointed or designated in whole or in part by the governor, or by the
Texas Water Rights Commission, including without limitation the
San Antonio River Authority.

(6) “River basins” and ‘“‘coastal basins” mean the river basins and
coastal basins now defined and designated by the Texas Water Devel-
opment Board as separate units for the purposes of water develop-
ment and inter-watershed transfers, and as they are made certain by °
contour maps on file in the offices of the Texas Water Development
Board, including, but not limited to, the rivers and their tributaries,
streams, water, coastal water, sounds, estuaries, bays, lakes, and por-
tions of them, as well as the lands drained by them.

(6) “Waste” means sewage, industrial waste, municipal waste, rec-
reational waste, agricultural waste, waste heat, or other waste that
may cause impairment of the quality of water in the state.

(7) The terms “sewage,” “municipal waste,” “recreational waste,”
“agricultural waste,” “industrial waste,” “other waste,” “pollution,”
“water,” or “water in the state,” and “local government” shall have
the meanings defined in the Texas Water Quality Act, codified in
Chapter 21 of this code.
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(8) “Sewer system” means pipelines, conduits, canals, pumping
stations, force mains, and all other constructions, devices, and appur-
tenant appliances used to transport waste.

(9) “Treatment facility” means any plant, disposal field, lagoon,
canal, incinerator, area devoted to sanitary landfills, or other facility
installed for the purpose of treating, neutralizing, or stabilizing
waste or facilities to provide cooling water to collect, control and
dispose of waste.

(10) “Disposal system” means any system for disposing of waste,
including sewer systems and treatment facilities. (60th Legis., Ch.

97, Sec. 2, as amended.)

§ 25.004. Cumulative Effect of Chapter

(a) This chapter is cumulative of other statutes governing the Texas
Water Quality Board, the State Department of Health, and the Texas Wa-
ter Rights Commission relating to:

(1) the issuance of bonds;

(2) the collection, transportation, treaument, or disposal of waste;
and

(3) the design, construction, acquisition, or approval of facilities
for these purposes. (60th Legis., Ch. 97, Sec. 16.)

(b) The powers granted to districts and public agencies by this chapter
are additional to and cumulative of the powers granted by other laws,
This chapter is full authority for any district or public agency to enter
into contracts authorized by it and for any district to authorize and issue
bonds under its provisions without reference to the provisions of any oth-
er law or charter. No other law or charter provision which limits, re-
stricts, or imposes additional requirements on matters authorized by this
chapter shall apply to any action or proceeding under this chapter unless
expressly provided to the contrary in this chapter. (60th Legis., Ch. 97,
Sec. 17, sen. 1 (part), 2, 3, as amended.)

§ 25.005. Construction of Chapter

The terms and provisions of this chapter shall be liberally construed to
accomplish its purposes. (60th Legis., Ch. 97, Sec. 17, sen. 1 (part), as
amended.)

[Sections 25.006-25.020 reserved for expansion]

SUBCHAPTER B. REGIONAL WASTE DISPOSAL SYSTEMS

Section 25.021. Disposal System

A district may acquire, construct, improve, enlarge, extend, repair, op-
erate, and maintain one or more disposal systems. (60th Legis., Ch. 97,
Sec. 3, sen. 1 (part), as amended.)

§ 25.022. Purchase and Sale of Facilities
A district may contract with any person to purchase or sell, by install-
ments over such term as considered desirable, any waste collection, trans-
portation, treatment, or disposal facilities or systems. (60th Legis., Ch.
97, Sec. 8, sen. 2, as amended.)
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§ 25.023. Lease of Facilities

A district may lease to or from any person, for such term and on such
conditions as may be considered desirable, any waste collection, transpor-
tation, treatment, or disposal facilities or systems. (60th Legis., Ch. 97,
Sec. 3, sen. 8 (part), as amended.)

§ 25.024. Operating Agreements

A district may make operating agreements with any person, for such
terms and on such conditions as may be considered desirable, for the op-
eration of any waste collection, transportation, treatment, or disposal fa-
cilities or systems of any person by the district. (60th Legis., Ch. 97,
Sec. 3, sen. 3 (part), as amended.)

§ 25.025. Waste Disposal Contracts by District

A district may make contracts with any person, including any public
agency located inside or outside the boundaries of the district, under
which the district will collect, transport, treat, or dispose of waste for
the person. (60th Legis., Ch. 97, Sec. 3, sen. 1 (part), as amended.)

§ 25.026. Contracts by River Authority

Each river authority may make contracts authorized by this chapter
with any person, including any public agency situated wholly or partly
inside its boundaries and any public agency situated wholly or partly in-
side the river basin and any public agency situated wholly or partly in-
side the coastal basins adjoining its boundaries, but a river authority
may not make contracts to serve a public agency situated wholly inside
the boundaries of another river authority or to serve facilities of a per-
son situated wholly within the boundaries )f another river authority, ex-
cept with the consent of the other river authority. (60th Legis., Ch. 97,
Sec. 4a, as added.)

§ 25.027. Contract with Public Agency

A public agency may make contracts with a district under which the
district will make a disposal system available to the public agency and
will furnish waste collection, transportation, treatment, and disposal
services to the public agency, group of public agencies, or other persons
through the district’s disposal system. (60th Legis., Ch. 97, Sec. 5, sen.
1, as amended.)

§ 25.028. Contract Provisions

(a) The contract may provide for:

(1) duration of the contract for a specified period or until issued
and unissued bonds and refunding bonds of the district are paid;

(2) assuring equitable treatment of parties who contract with the
district for waste collection, transportation, treatment, and disposal
services from the same disposal system;

(3) requiring the public agency to regulate the quality and
strength of waste to be handled by the disposal system;

(4) sale or lease to or use by a district of all or part of a disposal
system owned or to be acquired by the public agency;

(56) the district operating all or part of a disposal system owned or
to be acquired by the public agency; and

231



Ch. 58 62nd LEGISLATURE—REGULAR SESSION
Water § 25.028

(6) other terms the district or the governing body of the public
agency consider appropriate or necessary. (60th Legis., Ch. 97, Sec
5, sen. 2 (part), as amended.)

(b) The contract shall specify the method for determining the amounts
to be paid by the public agency to the district. (60th Legis., Ch. 97, Sec,
5, sen. 2 (part), as amended.)

(¢) A contract made by a city may provide that the district shall have
the right to use the streets, alleys, and public ways and places inside the
city during the term of the contract. (60th Legis., Ch. 97, Sec. 5, sen. §,
as amended.)

§ 25.029. Continued Use of District Facilities

After amortization ot ihe distriet’s investment in the disposal system,
the public agency is entitled to centinued performance of the service dur
ing the useful life of the disposal system, on payment of reasonable
charges reduced to take into consideration the amortization. (60th
Legis., Ch. 97, Sec. 5, sen. 2 (part), as amended.)

§ 25.030. Source of Contract Payments

(a) A public agency may pay for the waste collection, transportation,
treatment, and disposal services with income from its waterworks system,
sanitary sewer system, or both systems, or its combined water and sani
tary sewer system, as prescribed by the contract. In the alternative, a
joint board defined as a public agency in Section 25.003, Subdivision (3),
may pay for these services from any revenue or other funds within its
control specified in the contract if the city councils of the cities which
created the joint board approve, by ordinance, the contract between the
joint board and the district. These payments constitute an operating ex-
pense of each system whose revenue is so used. (60th Legis., Ch. 97, Sec.
6, sen. 1, 2, 3, as amended.)

(b) The obligation of contract payments on the income of the public
agency’s water system is subordinate to the obligation imposed by any
bonds that are payable solely from the water system net revenue and that
are outstanding at the time the contract is made, unless the ordinance or
resolution authorizing the bonds expressly reserved the right to give the
contract payments a priority over the bond requirements. (60th Legis,
Ch. 57, Sec. 6, sen, 4, as amended.)

(¢) If a public agency having taxing power holds an election substan-
tially according to the applicable provisions of Chapter 1, Title 22, Re-
vised Civil Statutes of Texas, 1925, as amended, relating to the issuance
of bonds by citie